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avo TAXATION 


“As in the past, the Institute was note- 


worthy for the super-excellence of the 


















speakers and the timeliness of the topics 
presented.”’ . . . Journal of Taxation, May 
1955 





The 6th Annual, newest in the series, is the first comprehensive commentary 
on the new Tax Law with respect to Oil and Gas problems. It is the first broad 
scale presentation of the ideas, procedures and techniques appropriate under 
the Internal Revenue Code of 1954. Included for the first time is a treatment of 
the legal and tax problems created by URANIUM ventures. 


The Independent Producer and the Federal Power Commission 
By Justin R. Wolf, Atty., Washington 
How Federal Encroachment Threatens Destruction of State Conservation and 
Police Powers 
By General Ernest O. Thompson, Chairman, Railroad Commission of Texas, Austin 
Recent Developments in Pooling and Unitization 
By Barth P. Walker, Atty., Oklahoma City 
Indispensable Parties in Oil and Gas Litigation 
By Wilmer D. Masterson, Jr., Prof. of Law, SMU, Dallas 
Offshore Operations: Legal Problems of Leasing, Exploring and Drilling 
By Lucius M. Lamar, V.P. and General Counsel, The California Co., New Orleans 
Problems Presented by Operations During the Primary Term of the Lease 
By Burney Braly, Assoc. General Counsel, Continental Oil Co., Houston 
Rights and Liabilities with Respect to Surface Usage by Mineral Lessees 
By T. J. McMahon, Atty., McMahon, Springer, Smart & Walker, Abilene 
Present Status of the Law of Capture 
By Ralph B. Shank, Atty., Shank, Dedman & Payne, Dallas 
Oil and Gas Transactions of Exempt Organizations 
By Homer Jack Fisher, Atty., Matthews, Shelton & Fisher, Dallas 
Natural Resource and Other Provisions Affecting Oil and Gas Transactions 
Under the IRC of 1954 
By Rene Paul Henry, Treasurer, Mid-Continent Petroleum Corp., Tulsa 
How Corporate Distribution and Adjustment Provisions Under the IRC of 1954 
Affect Oil Companies 
By J. A. Martin, Peat, Marwick, Mitchell & Co., Houston 
Taxation of Oil and Gas Partnerships Under the IRC of 1954 
By J. Paul Jackson, Atty., Robertson, Jackson, Payne, Lancaster & Walker, Dallas 
New Developments in the Taxation of Oil and Gas Interests—Recent Decisions 
and Rulings 
By C. W. Wellen Jr., Atty., Fulbright, Crooker, Freeman, Bates & Jaworski, Houston 
Tax-Wise Drilling and Financing of Wells 
By Richard C. Bergen, Atty., O'Melveny & Myers, Los Angeles 
Uranium: A New Industry and Its Tax Problems 
By Sanford M. Stoddard, Atty., Fabian, Clendenin, Moffat & Mabey, Salt Lake City 


One Large Volume, $18.50 


Any of the books described on this page may be ordered on a two weeks 
free approval basis. Write to 


| MATTHEW BENDER AND COMPANY, INC., 




























mportant current ot Pom gas publication 


ALBANY 1, NEW YOK 


for lawy ers 


THE OIL AND GAS REPORTER 


Editors: Wilmer D. Masterson, Jr., John 
Riehm, Jr., and John G. McDonald 
(Sponsored by the Southwesiern Legal 
Foundation) 
ALL STATES—Speed reporting of full court 
cisions affecting the Oil and Gas Indy; 
HEAONOTES to the cases are prepared bye 
perts who are able to recognize points of | 
important to the industry. DISCUSSION Noa 
—“Shepardizing” is included in the discussi 
notes. Applicable treatise and law rey 


Sep 


Ame 


View 


material is cited. Full cross references and cit _ 
tions from the Annual Oil and Gas Institutd _ 
are furnished. DIGEST-COMMENTARY—on The | 
page summary accompanies each releo Loyd 
giving the reader a quick subjectwise picty 
of the contents and making it possible to tua The 
immediately to cases of current interest. Aci Austin 
mulative index is carried forward with eo¢ 
release. LOOSE LEAF—Each monthly releag Bar | 
is a unit in the year’s permanent volum 
new binders supplied as part of subscriptiog The 
Decisions available faster due to direct co 
tact with courts. Price $50. Annually. War 
OIL AND GAS TAXATION AND Sol M. 
NEGOTIATION IN ‘‘SLOW MOTION’ The 
An Oklahoma Tax Institute demonstratic “ 
consisting of dialogue between lawyer, cle 
buyers, sellers, etc., and involving the o Trea 
rangement of all affairs with the purpose @ »,..,j, 
maximum tax saving and estate consider 
tions. Sale of farms, royalties, rentals, b@ Whe 
nuses, etc. 1 lettersize portfolio, 232 pagel Frank | 
$7.50. 
VOLUNTARY POOLING AND The 
UNITIZATION Robert 
By Leo J. Hoffman 5 
The only book serving as a legal guide to! urv 
voluntary pooling or unitizing of separate Edit 
owned oil and gas properties. It resolves leg 
questions which arise when the lease does ™@ yo, 
carry an express provision for pooling & »,.., 
unitization. It answers many of the questio 
that normally arise in any pooling or unit Sele 
tion program—voluntary or involuntary. & ).3. 7 
carries all state authorities. 1 Volume, $12. 
OIL AND GAS TAX QUARTERLY § Soo! 
Edited by Kenneth G. Miller Revi 
What Tax Ideas are gaining acceptance in vi 
industry? What suggestions do the industy Whe 
tax experts have for dealing with new pr 
lems? This is the clearing house for top le" Dep 
tax ideas, techniques and practice in the! 
dustry. Typical articles in recent issues: Asse 
Theoretical “loss” on Equipment Arising fr les 
Producing Leasehold Assignment 
Compensatory or Substitute Royalty Our 
Gas Production Depletion 
Gain or Loss on Unitization Involving © Acti 
Adjustments 
Percentage Depletion on Oil ond Gas U A\ 
for Fuel “aud 
“The Property” Defined 1 
Price per year, 4 issues, $21. 
Vol. 4 
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Insanity and the Criminal Law: From McNaghten to 
Simon E. Sobeloff 





Loyd Wright 


Austin L. Wyman 





Bar Foundation Begins Canons of Ethics Study 
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Sol M. Linowitz 
Henry F. Tenney 
Donald C. Beelar 


What Price Divorce? Section 71 of the 1954 Code 


Frank L. Mechem 







The 1955 Ross Prize Essay: The Scope of the Phrase ‘ 


Robert L. Stern 


Editorials 


House Counsel: The Lawyer with a Single Client 
Stephen E. Davis 
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Association Calendar 

Tax Notes 
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A ree Realized: The Southwestern Legal Center 
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THE AMERICAN BAR ASSOCIATION OURNAL is published monthly by the AMERICAN Bar ASSOCIATION at 1155 East Sixtieth Street, Cae 37, Ilinvis 
Entered as second class meee ugust 25, 1920, at the Post Office at Chicago, Illinois, under the Aw of August 24, 
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This Month’s Cover 


Marcus Tullius Cicero (106-43 B.C.) is perhaps the most fa- 
mous lawyer of ancient times. His eminent career in the 
Roman Senate and in the courts of the Republic has served 
as an inspiration for lawyers of all generations, just as his 
magnificent rhetoric has been as a model of classical prose 
(to the despair of many generations of English and American 
schoolboys who learned Latin as a second tongue). The story 
of his life is inseparable from the history of Rome in the 
last and greatest days of the Republic. The line sketch is 
by Charles W. Moser, of Chicago. 
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Topical Law Reports 


7 N. matter what your interests, no matter what your responsibilities may 
be, if they concern taxation and business law, you will find them well 
° served, effectively and continuingly, by one or more of the great family of 

| ° CCH Topical Law Reports. 





° Hour after hour, and day after day, telegraph, telephone, teletype, and fast ° 
e mail pour a steady stream of new laws, amendments, regulations, rulings, 
decisions, and the like, into the editorial offices of Commerce Clearing House. ° 


Hour by hour, day after day, this vital news, this important factual infor- alah 
mation, transformed into efficient working tools, is rushed into the hands of ’ 
subscribers all over the country through pertinent issues of the more than ° 
one hundred fifty CCH Reports. ° e 


Thus, Commerce Clearing House Topical Law Reports, by consistently © + 
meeting specific business and professional needs everywhere, have established ° 
a recognized symbol. For everywhere now the initials “CCH” mean speed, 
dependability, and completeness. on . 


Note Breadth and Depth of Reporting: ..° 


@ TAXES @ SECURITIES i @ BUSINESS 
All-State Sales Tax Reports Blue Sky Law Reports Accountancy Law Reports 
Canadian Tax Reports Federal Securities Law Reports Atomic Energy Law Reports 
Capital Changes Reports @ INSURANCE Aviation Law Reports 
(Sinclair-Murray) Business & Estate Insurance Reports Bankruptcy Law Reports 
Code and Regulations (Federal) Canadian Insurance Law Reports Caniittians, Balen 
Dominion Tax Cases Insurance Law Reports Chattel Mortgage Reports 
Federal Tax Course Workmen’s Compensation Law Reports 
Federal Tax Guide Reports 
Inheritance, Estate & Gift Tax Reports 
Payroll Tax Guide 
Standard Federal Tax Reports 


Dominion Companies Law Reports 
@ LABOR Dominion Reports Service 
Canadian Labour Law Reports Federal Carriers Reports 


> gndeemalipameneg Food Drug Cosmetic Law Reports 
Labor Law Guide—Federal 


State Tax Cases Reports Labor Law Reporte Government Contracts Reports 
State Tax Guide Legal Periodical Digest 
State Tax Reports (in 49 Units) ° ee Liquor Control Law Reports 
Tax Court Reports Railroad Retirement Reports New York Corporation Law Reports 
Unemployment Insurance Reports Pension Plan Guide 
@ BANKING @ LEGISLATION State Motor Carrier Guide 
Federal Banking Law Reports Advance Session Laws Trade Regulation Reports 
Stock Transfer Guide Congressional Index U. S. Supreme Court Bulletin 
Trust & Estate Law Reports Congressional Legislative Reporting Utilities Law Reports 


COMMERCE. CLEARING, HOUSE, INC.. 


. i 
PUBLISHERS OF TOPICAL LAW REPORTS 
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American the official organ of the 
Bar AMERICAN BAR ASSOCIATION 


Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
(licial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 
tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 
tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 
ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 
Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein 
upon their election to membership in the Association. All members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Applications for membership require the endorsement of 
a member of the Association in good standing and are considered in each case by a Committee on Admissions of 
the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides or has 
his principal office, or is a member of a federal, state or territorial court of record of a state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of such 
states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he re- 
sides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant for- 
merly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the 
proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported te the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Corporation, Banking and Busi- 
ness Law, $3.00; Criminal Law, $2.00; Insurance Law, $5.00; International and Comparative Law, $3.00; Ju- 
dicial Administration, $3.00; Labor Relations Law, $6.00; Mincral Law, $5.00; Municipal Law, $3.00; Patent, 
Trade-Mark and Copyright Law, $5.00; Public Utility Law, $3.00; Real Property, Probate and Trust Law, $3.00; 
Taxation, $6.00. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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HEADQUARTERS OFFICE, 1155 EAST SIXTIETH STREET, CHICAGO 37, ILLINOIS 
WASHINGTON OFFICE, 1406 M STREET, N. W., WASHINGTON 5, D. C. 


Officers and Board of Governors 1955-56 


President E. SMYTHE GAMBRELL, C. & S. National Bank Building, Atlanta 3, Georgia 
Chairman, House of Delegates, JOHN D. RANDALL, American Building, Cedar Rapids, Iowa 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 

Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 
Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


{ The President, 
The Chairman of the House of Delegates, 
The Secretary, 





Ex Officio ¢ 
The Treasurer, 
Loyp Wricnt, Last Retiring President, 111 West Seventh Street, Los Angeles 14, California 
| Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street. Chicago 3, Ilinois 
First Circuit E.woop H. Hertrricx, 11 Ashburton Place, Sixth Circuit BiakEy Hew, M. E. Taylor Building, Louis- 


Boston 8, Massachusetts 
Second Circuit 
Vermont 
P. WARREN GREEN, Public Building, Wilming 
ton, Delaware 


Third Circuit 


Fourth Circuit® Vincent P. McDevirr, 1000 Chestnut Street, 


Philadelphia 5, Pennsylvania 
Fifth Circuit 
sippi 


Osmer C. Fitts, 16 High Street, Brattleboro, 


Joun C, SATrERFIELD, Box 1172, Jackson, Missis- 


ville 2, Kentucky 


Seventh Circuit RicHarp P. ‘TINKHAM, Calumet Building, Ham- 


mond, Indiana 
Eighth Circuit 
North Dakota 
JOHN SHAW Firip, 15 West Second Street, Box 
1291, Reno, Nevada 
THOMAS M. Burcess, Mining Exchange Build 
ing, Colorado Springs, Colorado 


Ninth Circuit 


Tenth Circuit 


Hersert G. Nittes, Black Building, Fargo, 


©The District of Columbia Circuit is considered a part of the Fourth Circuit for the purposes of the Board of Governors 
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Many) attorneys recommend title insurance for 
the protection of their clients. 

Believing that attorneys and their clients are 
entitled to the best, Lawyers Title makes its policies 
available through more than: Zoo Branch Offices and 
Agencies, conveniently located within its operating 
territory. 

A TITLE INSURANCE 
DIRECTORY 


will be furnished 
upon request 


THTLES INSURED THROUGHOUT 43 STATES 


_ tHe ONS TRICT OF EOLUMBIA, PUERTO RICO 
< - ’ AND HAWAII 
au) Ve | S ] ¢ - NATIONAL TITLE DIVISION OFFICES 


Chitago New York 


t ° 2 BRANCH. OFFICES IN: 
hnsurance \( OF DOFahien Akros 6. Dayton, O. Peatioe, Mich 
s Ationta, Ga. Decatur, Ga. - Richmond, Va. 
‘ Augusta, Ga. Detroit, Mich. Roanoke, Va. 
C p X / Birminghem, Alo. Freehold, N. J. Savannah, Ga. 
afe ° Strong ° Dependable . Camden, N. J. Miami, Fla. Springfield, lil. 
Cincinnati, O. Newark, N. J. Washington, D. C. 
V « Cleveland, O. New Orleans, Lo. White Piains, N. Y. 
; on ; i ini Columbus, Ga. Newport News, Va. Wilmington, Dei. 
Home Office ~ Richmond . irginia ’ Columbus, O. New York, N. Y. Winston-Salem, N. C. 
e Dallas, Tex. Norfolk, Va. Winter Haven, Fic. 
JOSEPH F. HALL, PRESIDENT Pittsburgh, Po. 
GEORGE C. RAWLINGS, EXECUTIVE VICE PRESIDENT REPRESENTED BY LOCAL TITLE COMPANIES 
R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL bad IN MORE THAN 175 OTHER CITIES 
WILLIAM H. BAKER, JR., CHIEF TITLE OFFICER * THOUSANDS OF APPROVED ATTORNEYS LOCATED 


THROUGHOUT THE OPERATING TERRITORY 
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The American Bar Association announces the success 
of the Plan for the American Bar Association Endow- 
ment’s $20-per-year Group Life Insurance, underwritten 
by the New York Life Insurance Company. 


‘36,300,000 


of Life Insurance in Effect June 1, 1955 


YOU are eligible to enroll if you are—or after you become—a fully privi- 
leged voting and dues paying member of the American Bar Association and 
have not attained age 56. The Plan is not now available to residents of Ohio 


plete an application and simple warranty of health. NON-MEMBERS 
WHAT UNDER AGE 36: You have 61 days from the date of your effective member- 


ship to enroll in the Plan with no warranty of health required if you have not 
at that time reached your 36th birthday. NON-MEMBERS 36 AND OVER: 
i$ If you are applying for insurance as a new member of the American Bar 
Association over 36 years of age, you must complete the warranty of health. 


i HE before insurance can become effective. 


The PLAN is tailored for lawyers who are, or may become, eligible for its 


LAN benefits. Through professional membership in the ABA, you may obtain 
p low-cost life insurance the like of which cannot be found. 


The PLAN gives protection to your chosen beneficiaries by the New York 
ww Life Insurance Company at a rate previously unattainable—even in 
Group Life Insurance. 


may now have. You'll want this insurance regardless of your present 
program. It offers you low cost additional protection to average down 
your total cost if you have other coverage. In itself, it is a wonderful 
starter if it is your only coverage. 


Amounts of Insurance Available for only $20 per year 


For details write: GROUP LIFE PLAN, American Bar Center, Chicago 37, Ill. 





IF DEATH PLAN PAYS THIS IF DEATH PLAN PAYS THIS iF DEATH PLAN PAYS THIS 
STRIKES AT AMOUNT OF STRIKES AT AMOUNT OF STRIKES AT AMOUNT OF 
THIS AGE INSURANCE _ THIS AGE __ INSURANCE _THIS AGE __INSURANCE _ 
20-25 $6,000 36 $3,800 46 $1,900 

26 5,800 37 3,600 47 1,800 

27 5,600 38 3,400 48 1,700 

28 5,400 39 3,200 49 1,600 

29 5,200 40 3,000 50 1,500 

30 5,000 4) 2,800 51 1,400 

31 4,800 42 2,600 52 1,300 

32 4,600 43 2,400 53 1,200 

33 4,400 44 2,200 54 1,100 

34 4,200 45 2,000 55 1,000 

35 4,000 


At age 56, you are no longer covered, but you may convert to $1,000 ordinary life coverage without examination. 








and Texas. MEMBERS: If you were a member of the American Bar Association | 
prior to July 1, 1955, and now desire to enroll in the Plan, you must com- | 


In any event you must complete 30 days of continuous ABA membership | 


The PLAN is designed also as a supplement to any other insurance you | 
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FEDERAL TAX PRACTICE 


4 VOLUMES 


Equipped for Pocket Parts 


een | een oe 


Federal = Federal = Peds 


al lay 


ORGANIZATION OF THE Practice = Pract 
INTERNAL REVENUE SERVICE 


ASSESSMENT PROCEDURE 

AUDIT AND SETTLEMENT 

PROCEDURE 

THE APPELLATE DIVISION 


STATUTE OF LIMITATIONS UPON 
ASSESSMENT AND COLLECTION 


THE TAX COURT OF THE UNITED 
STATES: ORGANIZATION AND 
JURISDICTION 


TAX COURT PLEADINGS AND 
PRE-HEARING PRACTICE 


TAX COURT HEARINGS 

REVIEW OF TAX COURT DECISIONS 
REFUNDS AND CREDITS 

SUITS FOR REFUND 

TRANSFEREE AND FIDUCIARY 
LIABILITIES 

COLLECTION 

PRIORITIES AND LIENS 
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Chief Justice Warrens 
Tribute to Taney 


® I was edified by the erudite and 
eloquent tribute to the late Chief 
Justice Taney by Chief Justice War- 
ren, in the June issue of our AMERI- 
CAN Bar ASSOCIATION JOURNAL, 

Those of us who have lived closer 
to the years during which, “Taney’s 
enemies had hurled calumny at 
him, which superficial historians 
preserved as gospel truth for a time 
after his death’, are poignantly 
aware that sufferance is often the 
badge of greatness. 

Congratulations and deep respect 
to Chief Justice Warren. 

Joun A. MATTHEWS 

Newark, New Jersey 


No Slur Intended on 
Legal Aid Clinics 


" In the May, 1955, issue of the 
JourNaL, Professor John F. Bradway 
takes issue with my article, “The 
Gap in Legal Education”, which ap- 
peared in your January, 1955, issue. 
Professor Bradway suggests that the 
preparation of the law students for 
actual practice requires not a 
“bridge”, but what might be termed 
a ““‘platform’”’. 

In picturesque language, he sug- 
gests that the various courses given 
in law schools might be considered 
as the building blocks of such a plat- 
form, and that a legal aid course con- 
stitutes the “cement” which holds 
the building blocks together. 

Professor Bradway takes particu- 
lar umbrage with a statement of 
mine concerning the Legal Aid Clin- 
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ic, which, after stating that the stu- 
dent receives considerable practical 
training in such a program, said, “‘it 
falls short because the student, not 
having been admitted to the Bar, 
cannot actually practice law’. He 
apparently finds the quoted lan- 
guage to be a slur upon law school 
legal aid clinics, and proceeds to 
set forth in detail the functioning 
of the clinic with which he is con- 
nected at Duke University. 

If my quoted comments contained 
any slur against the law school legal 
aid clinic it was purely unintention- 
al. I have the highest respect for 
programs such as that of Professor 
Bradway. Although my first-hand ob- 
servation of such clinics in action is 
limited to the Los Angeles Legal Aid 
Clinic, it seems fair to assume that 
the treatment of students in this clin- 
ic incorporates many of Professor 
Bradway’s ideas, since the Los An- 
geles Clinic was established by Pro- 
fessor Bradway, in conjunction with 
Judge Justin Miller, when both of 
those gentlemen were connected 
with the University of Southern Cal- 
ifornia School of Law. In brief, the 
function of the student at the Los 
Angeles Legal Aid Clinic is to inter- 
view prospective clients of the Clin- 
ic, obtain the facts from them, then 
consult with one of the practicing 
lawyers attached to the Clinic be- 
fore any recommendation is made to 
the client. The practicing lawyer 
generally requests the opinion of the 
student as to the course of action to 
be followed, and will point out to 
him any possible dangers in the 


course of action which he suggests. 

By permitting the legal aid clinic 
to process a greater number of cli- 
ents on a meager budget, the stu- 
dent performs work of considerable 
social value. He also receives inval- 
uable practical training. But the fact 
remains that he is not able to take 
the matter to court, except perhaps 
to ‘‘carry the books” of the attorney 
who will handle it there. Further- 
more, the exigencies of classes make 
it unlikely that the student will be 
able to take the time off to attend 
court. 

The idea I was trying to convey 
was that law school legal aid cours- 
es and similar palliatives are valu- 
able, but that they should supple- 
ment, not supplant, some program 
such as suggested in my article. To 
assert that the legal aid clinic can 
supply the practical training for a 
law student, during the period of law 
school, seems most unrealistic. The 
job of the law school in inculcating 
legal knowledge in the student is a 
full-time three- or four-year job in it- 
self, without concerning itself with 
the inculcating of legal skills as well. 
In fact, Professor Bradway confess- 
es this time limitation when he 
states, after appraising the skills 
learned in the clinic, that a clinic 
could do a substantially better job 
if the curriculum committee would 
allocate more time to such work. 

In summary, the law school legal 
aid clinic is a fine institution. Nei- 
ther time-wise nor opportunity-wise, 
however, is it able to do the full job 
of training a man to be a lawyer. He 
cannot go to court, and he has too 
many other matters to study at the 
same time, to receive maximum val- 
ue from such a program. 

C. CLINTON CLAD 
Los Angeles, California 


Adverse Characterization 
of Pharisees Resented 


= I noted with interest the recent 
book review in the JOURNAL, review- 
ing the book entitled The Illegal 
Trial of Jesus. While the title of the 
book betrays certain conclusions 
which are subject to question, I 
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think that the review expresses mis- 
conceptions which can no longer be 
held as valid. 

Judge Wilkin, in his _ review, 
quotes the author of the book as 
stating that the Pharisees were “‘self- 
righteous ritualists”, and Judge Wil- 
kin himself speaks about “the cyni- 
cism and outworn formalism of the 
modern Pharisees’. In addition, 
Judge Wilkin would have one be- 
lieve that the Jews, or at least their 
religious leaders, were disappointed 
and repelled by utterances regard- 
ing a spiritual kingdom. It is indeed 
unfortunate that Judge Wilkin has 
seen fit to characterize the Pharisees 
in such a manner and to use the 
term as if it were a generic term im- 
puting a defective character type. Al- 
though these charges against the 
Pharisees have been made _ before 
during the course of history, they 
display a complete lack of familiar- 
ity with Pharisaic literature and his- 
tory. It is true that the Pharisees had 
developed a highly complex legal 


788 American Bar Association Journal 





American Appraisals 
correct errors in 


property accounts 


Continuous American Appraisal Serv- 
ice is an effective method of property 
control—reflecting changes in physi- 
cal assets and fluctuations in value. It 
keeps property records in line with 
property facts. 


The 
AMERICAN 
APPRAISAL 


Company 
leader in property valuation 
HOME OFFICE: MILWAUKEE 1, WIS, 





system, including criminal, civil and 
religious jurisprudence. It is also 
true that many of these concepts 
were much advanced for their age. 
These legal concepts, in religious 
life, remain as a guide for countless 
numbers of persons today. 

This development of legal prin- 
ciples came, not as a result of any 
outworn formalism, but as a result 
of the knowledge that spiritual 
peace can be achieved only if man 
will so govern his actions that he 
may earn such a spiritual kingdom. 
The Pharisees knew that there is no 
panacea which will obviate the ne- 
cessity of governing one’s life by a 
moral law, and they refused to rele- 
gate religion to mere ritual. The 
laws which were developed were de 
signed to secure the good life for 
man and to secure his proper rela- 
tionship with God as well as with 
his fellow man. 

The Pharisees indeed looked for- 
ward to a spiritual kingdom, based 
upon the proper preparation by 


mankind for what comes hereafter. 


They tempered justice with mercy, 
and their system was designed to se- 
cure happiness for mankind and to 
fulfill the will of God in this world. 
For example, the following words 
were written by Pharisaic teachers: 
“Be of the disciples of Aaron, loving 
peace and pursuing peace, loving 
thy fellow creatures and drawing 
them nearer to the Torah. By three 
things is the world preserved: By 
truth, by judgment and by peace.” 
It was they who had a most pro- 
found love for the individual. 

These adverse reflections concern- 
ing the Pharisees have been discred- 
ited by many scholars. It is time that 
they were disregarded once and for 
all. 

PAUL H. VISHNEY 

Chicago, Illinois 


A Compliment for 
Walter E. Wiles 


® The article by Walter E. Wiles en- 
titled “Congressional Investigations: 
A Re-examination of the Basic Prob- 
lem”, in the June number of the 
AMERICAN Bar ASSOCIATION JOURNAL 
is the best that I have ever read on 
that subject. He shows how easy it 
is to understand congressional inves- 
tigations when one sticks to the facts. 
Leo BREWER 
San Antonio, Texas 


National Association 
of Legal Secretaries 


= A little over twenty-six years ago 
in Long Beach, California, W. L. 
Girard, attorney and Deputy Coun- 
ty Clerk, loudly exclaimed, “What a 
day! Nothing but incorrectly pre- 
pared documents all day by ‘purport- 
ed legal secretaries’ ” 

Eula Mae Smith, a young, inexpe- 
rienced high school girl on her first 
job, tearfully retyped the last of the 
offending papers as he paced the 
floor and continued, “I have often 
wondered why you ‘legal secretaries’ 
don’t get together and find out just 
what is required in the preparation 
and filing of legal documents.” 

This suggestion stayed in Miss 
Smith’s mind until the following 
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week when she lunched with five oth- 
er secretaries employed in local law 
offices. She asked them, ‘““Why don’t 
we form a club for the benefit of le- 
gal secretaries?” The idea appealed 
to all of them, so shortly thereafter 
these six girls, with the cooperation 
of their employers, founded in Long 
Beach the first “Legal Secretaries 
Association”’. 

This organization soon acquired 
other members, some with years of 
experience which they gladly shared 
with the beginners in legal work, and 
this proved so helpful to both the 
secretaries and their employers that 
soon similar organizations were 
formed throughout California and 
in other states, including Illinois, 
Arizona, Iowa, and Tennessee. Fi- 
nally, on July 5, 1950, the National 
Association of Legal Secretaries was 
incorporated under the laws of the 
State of California. 

The new organization rapidly 
spread into additional states, Alaska 
and Hawaii, and in July, 1955, the 
delegates of its far-flung chapters as- 
sembled in the Fourth Annual Con- 
vention of the National Association 
of Legal Secretaries in Los Angeles, 
celebrating the twenty-sixth anniver- 
sary of the mistakes of a young, in- 
experienced legal secretary and the 
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resulting ire of her employer. 

The Association through its chap- 
ters sponsors training courses for 
young women desiring to become le- 
gal secretaries, with a curriculum 
which covers legal office routine, 
office manners, the various types of 
litigation and legal procedure and 
the pleadings, forms and documents 
used therein. The courses are brief 
enough to enable the student to 
complete them in a comparatively 
short time. The courses do not in- 
clude shorthand or typing. 

The National Association of Le- 
gal Secretaries is interested in help- 
ing legal secretaries all over the 
United States to form new chapters 
in their own cities, to offer addition- 
al training free of charge, to raise 
the standards and status of the legal 
secretary, and to make her proud 
to be a member of this profession. 
The Association is not a union, and 
the members never discuss wages 
and hours. 

At the present time, Mrs. Libby 
Bennett Krause, of Long Beach, Cal- 
ifornia, is President of the Associa- 
tion. Inquiries regarding the forma- 
tion of new associations or the train- 
ing program may be addressed to her 
at the following address: 4039 Lo- 
cust Avenue, Long Beach, California. 


ANITA L. LEIGH 
St. Louis, Missouri 


Guilt or Innocence of 
Pvt. Keefe Not an Issue 


® I commend you and the JouRNAI 
for publishing the courteous letters 
of Major General Mickelwait and of 
Mr. Robert W. Wilson, commenting 
on the article prepared by me ap 
pearing in the February issue. 

The issue, however, is not the 
guilt or innocence of Private Keefe 
under French law, but the surrender 
by the United States of the sover- 
eign control of our Armed Forces 
and its personnel to a foreign powe1 
under a treaty. 

General Mickelwait’s statement 
that courts in France and elsewhere 
had tried and confined American sol- 
diers prior to the Status of Forces 
Treaty is probably true; the right 
had previously been surrendered by 
a secret Executive Agreement which 
was brought to light in Senate 
debates. 

Mr. Wilson’s letter advances the 
so-called “guest” role of American 
soldiers on foreign soil as the basis 
of subjecting them to foreign juris- 
diction. They are no more guests 
than NATO officers and United 
States diplomats who are immune 
from prosecution. 

It is indicated in General Mickel- 
wait’s letter that the Judge Advo- 
cate General’s Department supports 
the view that servicemen have no 
constitutional rights. That was the 
view of the senior court-martial off- 
cer referred to in United States v. 
Dunn (U.S. Law Week October 16, 
1954). The Supreme Court, howev- 
er, in the case of Keefe v. Dulles, 
in denying certiorari, merely indi- 
cated “habeas corpus does not lie to 
test the validity of his (Keefe’s) 
imprisonment”. 

The Keefe case illustrates the need 
for the Bricker Amendment to pre- 
serve the sovereign power of the 
United States. The Constitution 
lodges the authority for government 
of the Armed Forces in Congress. It 
makes the President the Command- 
er-in-Chief. 

“When not in conflict with any 
act of Congress, the power of the ex- 
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ecutive to establish rules and regula 
tions for the government of the 
Armed Forces has never been doubt 
ed.” (McDonald v. Leo; C.A. 5, U.S. 
Law Week, December 28, 1954). 

The right to surrender constitu- 
tional authority to a foreign power 
or international organization is not 
delegated to Congress or the Presi 
dent. That is the issue in the Bricke1 
Amendment as it relates to the Status 
of Forces Treaty. 

General Van Fleet from his Ko- 
rean frustration of victory denied 
“pawns of the diplomatic caucus” 
gave voice to American desires when 
he wrote: “If we must again send 
our sons abroad to fight for free- 
dom, I hope they go unshackled; 
that no appeaser’s chains bind their 
arms behind their backs.” 

IvAN BOWEN 


Minneapolis, Minnesota 


Nature, Man 
and the Law 


® Professor George W. Goble, in 
“Nature, Man and the Law”, in your 
May issue, rejects “classical” natural 
law. He shows that in the realm of 
the physical sciences the human 
mind can only penetrate inadequate- 
ly into the great principles that con- 
trol the universe. From this he con- 
cludes that there must be an inade- 
quacy of man’s reason to arrive with 
certainty at fixed moral principles. 
He proposes as a substitute a system 
of morals entirely evolutionary. 

Professor Goble obviously rejects 
the Old Testament with regard to the 
fall of man; otherwise, his ferocious, 
prehistoric, cave man, Xenophon, 
who refrains from killing his oppon- 
ent, could not have “formulated the 
first moral judgment in the history 
of the world”. According to the Bi- 
ble, Adam made the first moral judg 
ment. Cain also made a moral judg- 
ment or a just God would not have 
punished him. 

Even Professor Goble’s Xenophon 
must have had a realization that he 
ought to do good before he formed 
the moral judgment that it was 
good to spare his opponent's life. 


He had to have a conscience in 01 
der to apply it. 

Professor Goble suggests that “It 
is good to spare a life” summed up 
after many thousands of years makes 
a moral law that “Thou shalt not 
kill.” This is in reverse. Unless the 
idea of “good” existed before the de- 
cisions there would be no predicate 
to the judgment that “to spare a 
life is good”. And one can hardly 
believe that the Professor holds that 
“Thou shalt not kill” is merely a 
derivative of human experience. If 
so, the Old Testament is again re- 
jected. In the natural law school of 
thought, the Ten Commandments, 
given by God to the human race, 
express fundamental imperatives ol 
the natural law. 

One of Professor Goble’s grounds 
lor mistrusting natural law is based 
on a misconception of the true re- 
lationship between natural law and 
human positive law. Dean Pound in- 
dicates that he shares this mistaken 
notion when he says that “According 
theory all 


to classical natural law 


positive law is a more or less 
feeble reflection of an ideal body of 
rules. Positive law is not a 
feeble reflection of 
may declare or apply principles of 


natural law, but it is also determina- 


natural law. It 


tive law, where the law giver selects 
the means suitable for the promo- 
tion of the common good. Natural 
not determine that 
should drive to the right or to the 


law does one 
left, or how judges should be select- 
ed, but it is in accord with man’s 
that 
the community make rules for the 


social nature some agency of 
public safety and the administration 
of justice. There is ample room 
within the frame of natural law for 
the Professor’s “trial and error, ex- 
perimentation, research, thinking, 
meditation, worship and the inter- 
communication of ideas’. 

attacks 
law also because of the diversity of 


Professor Goble natural 
view of many who claim its support. 
But principles are not affected by di- 
versity of opinion as to their appli- 
cation. No one would deny, for ex- 


Views of Our Readers 


ample, that stealing is wrong, be- 


cause of different views concern- 
ing what is stealing under given 
circumstances. 

Actually, the author asserts a good 
foundation for natural law—belief in 
God, the spirituality of man, a uni- 
verse not moving by chance, the na- 
ture of man including capacity for 
abstract thought and free choice, 
normal goodness and wrong, and 
power withm limits to make law. 

One must be aware of the basic 
contradiction in the article. Reject- 
ing natural law the author plays a 
tune of evolutionary morals, while 
softly sounding chords from the nat- 
ural law harmonies. We suggest that 
he shows, as Aquinas says, that the 
general precepts of the natural law 
cannot be blotted from men’s hearts; 
or, as strikingly expressed by Hamil- 
ton, “The sacred rights of mankind 

. are written, as with a sunbeam, 
in the whole volume of human na- 
ture, by the hand of Divinity itself, 
and can never be erased or obscured 
by mortal power.” 

JOHN B. Gest 


Philadelphia, Pennsylvania 


Crime and Delinquency— 
Our Greatest Problems 


® Thank you for publishing the 
article, “Crime and Juvenile Delin- 
quency—Two of Our Greatest Na- 
tional Problems”, by Judge Julius 
H. Miner. It well written, 
thoughtful analysis of the problem 


was a 


of delinquency facing the nation to- 
day. 

Judge Miner’s conclusion that the 
solution lies in the home and with 
the churches is well put, and his 
comments on the laxity of our di- 
vorce laws, pointing out the Bar's 
failure to make its influence felt in 
this field, are certainly in order. 

Judge Miner’s thoughtful words 
should be taken to heart by all those 
concerned with this problem. His 
wise counsel should spur many of us 
into action along the lines he sug- 
gests. 

EuGENE D. MossNER 
Wayne University Law School 
Detroit, Michigan 
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Insanity and the Criminal Law: 





From McNaghten to Durham, and Beyond 


by Simon E. Sobeloff - The Solicitor General of the United States 


® Solicitor General Sobeloff proposes that we abolish the traditional legal test 
for insanity—the so-called “right and wrong” rule—on the ground that it is ob- 
solete and unscientific. His discussion of the whole problem of insanity and the 
criminal law, which was the substance of an address delivered in May 1955 to 
the National Conference of Bar Councils in the Supreme Court Building, Wash- 
ington, D. C., is provocative and well-reasoned. 





® How far persons suffering from 
mental disease, mental deficiency or 
other forms of mental abnormality 
should be held legally responsible for 
breaches of the criminal law, is some- 
thing that has stirred vigorous debate 
for a long time. As you know, in an- 
cient times lunatics were not re- 
garded as suffering from disease but 
were believed to be possessed of de- 
mons, the result of their evil passions. 
For this wickedness they therefore 
deserved to be and were beaten, kept 
in chains and not uncommonly sen- 
tenced to death by burning or hang- 
ing. If acquitted, they went free, of- 
ten a menace to their own and 
others’ safety. An early formulation 
of a rule to determine criminal re- 
sponsibility may be traced to Eng- 
land in the early part of the eight- 
eenth century when it was declared 
that an accused might escape pun- 
ishment if he could not distinguish 
good and evil—that is, to use the 
quaint language of Justice Tracy, if 
he “does not know what he is doing, 
no more than ...a wild beast’’.' 
The extreme and picturesque re- 
quirement that to qualify for immu- 
nity the accused shall know no more 


than a wild beast was altered and 
moderated somewhat about 1760.* 
The terms “right and wrong” were 
substituted for “good and evil”, and 
he no longer needed to be reduced 
to a bestial level. The generally 
prevalent American rule stems di- 
rectly from the famous McNaghten 
case,’ in 1843, in which fourteen 
out of fifteen English justices agreed 
that: 

. the jurors ought to be told in 
all cases that every man is to be pre- 
sumed to be sane, and to possess a 
sufficient degree of reason to be re- 
sponsible for his crimes, until the con- 
trary be proved to their satisfaction; 
and that, to establish a defence on 
the ground of insanity, it must be 
clearly proved that at the time of the 
committing of the act, the party ac- 
cused was labouring under such a de- 
fect of reason, from disease of the 
mind, as not to know the nature and 
quality of the act he was doing; or, 
if he did know it, that he did not 
know he was doing what was wrong.‘ 
This test, known familiarly as the 

“right and wrong test”, turns on a 
specified and very limited symptom 
of insanity, which science no longer 
deems necessarily or even typically 
associated with most serious mental 


disorders. Only the drooling idiot 
can be said to have no knowledge 
of right and wrong, and he almost 
never gets into the criminal court. 
Judging the issue of insanity accord- 
ing to the right-wrong test exclusive- 
ly is like saying as a matter of law 
that the only acceptable symptom in 
defining appendicitis is a pain in the 
abdomen and that no other diagnos- 
tic symptom is valid. 

In most jurisdictions this is still 
the law today. Courts have adhered 
tenaciously to this rule despite a 
heavy and persistent barrage of criti- 
cism for more than a hundred years. 
Almost from the moment the Mce- 
Naghten rule was born, it was strong- 
ly attacked, not only by physicians, 
but also by such eminent lawyers as 
Sir James Fitzjames Stephen, author 
of the classic History of the Criminal 
Law in England.® A quarter of a 
century ago, Mr. Justice Cardozo 
summed up the almost universal 
judgment. “Everyone”, he said, “con- 
cedes that the present definition of 
insanity has little relation to the 
truths of mental life.”® 

Mr. Justice Cardozo also said: 

If insanity is not to be a defense, 





1. Rex v. Arnold, 16 Howard State Trials 
695, 764 (1724). 

2. Ferrer’s case, 
886 (1760). 

3. 10 CL. & Fin. 200, 8 Eng. Rep. 718 (1843). 

4. 10 CL. & Fin. at 210, 8 Eng. Rep. at 722. 

5. 2 Stephen, 154 et seq. (1883). 

6. Cardozo, War Mepictng Can Do ror 
tHe Law 32 (1930). 


19 Howard State Trials 
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let us say so frankly and even brutally, 
but let us not mock ourselves with a 
definition that palters with reality. 
Such a method is neither good morals 
nor good science nor good law.” 


A present member of the United 
States Supreme Court, Mr. Justice 
Frankfurter, recently stated in testi- 
fying before the British Royal Com- 
mission on Capital Punishment: 


... The M’Naghten Rules were rules 
which the Judges, in response to ques- 
tions by the House of Lords, formu- 
lated in the light of the then exist- 
ing psychological knowledge. . . . I 
do not see why the rules of law should 
be arrested at the state of psychologi- 
cal knowledge of the time when they 
were formulated. . . . If you find rules 
that are, broadly speaking, discred- 
ited by those who have to admin- 
ister them, which is, I think, the real 
situation, certainly with us—they are 
honoured in the breach and not in the 
observance—then I think the law 
serves its best interests by trying to be 
more honest about it. I am a 
great believer in being as candid as 
possible about my institutions. They 
are in large measure abandoned in 
practice, and therefore I think the 
M’Naghten Rules are in large meas- 
ure shams. That is a strong word, but 
I think the M’Naghten Rules are very 
difficult for conscientious people and 
not difficult enough for people who 
say “We'll just juggle them”... . I 
dare to believe that we ought not to 
rest content with the difficulty of find- 
ing an improvement in the M’Nagh- 
ten Rules.® 
The Royal Commission reported 
in 1953 that the “right and wrong” 
test had been objected to by experi- 
enced doctors for over a hundred 
years as “based on an entirely obso- 
lete and misleading conception of 
the nature of insanity, since insanity 
does not only, or primarily, affect 
the cognitive or intellectual faculties, 
but affects the whole personality of 
the patient, including both the will 
and the emotions. An insane person 
may therefore often know the nature 
and quality of his act and that it is 
wrong and forbidden by law, and yet 
commit it as a result of the mental 
disease.”’® 
Despite unyielding resistance to 
any restatement of the rule, it was 
observed nearly sixty years ago, that 
judges of England “generally have 
not hesitated so to interpret the law 
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as to bring within its exonerating 
scope cases in which its narrow, liter- 
al interpretation would have had a 
different result’’.!° 

In fact, Stephen" is among those 
who insisted that if a person is pre- 
vented by mental disease from con- 
trolling his conduct he cannot be 
said in any true sense to “know the 
nature of his act’’, and that it is to 
be argued, therefore, that such a per- 
son is not criminally responsible, 
even under the McNaghten rule; but 
this strained interpretation of the 
rule has not appealed to the judi- 
ciary. 

In a few American jurisdictions, 
there has been a minor modification 
or supplementation of the rule, so 
as to exempt from criminal respon- 
sibility persons suffering from irre- 
sistible or uncontrollable impulse. 
But the word “impulse” is unsatis- 
factory for it covers only a small and 
very special group of the mentally 
ill. ‘The word “impulse’ 'is suggestive 
of some sudden episode, and it is well 
known that in many cases the suffer- 
er acts not suddenly or impulsively, 
but coolly and with ingenious calcu- 
lation. This is characteristic of many 
who suffer from schizophrenia or 
paranoid psychosis. Long and sus- 
tained brooding is characteristic ol 
certain familiar forms of mental ill- 
ness. 

In 1869 the Supreme Court of New 
Hampshire,” in the Pike case, hand- 
ed down a historic opinion sweep- 
ing aside the McNaghten rule. It 
renounced McNaghten’s insistence 
on the right-wrong test. The New 
Hampshire court did not, however, 
adopt a new set of symptoms to ascer- 
tain insanity, for to do so would, in 
its view, have been as arbitrary as the 
old rule. The court recognized sim- 
ply that an accused is not criminally 
responsible if his unlawful act was 
the result of mental disease or men- 
tal defect. Under this decision, no 
longer is insanity defined as a matter 
of law; instead it is made a question 
of fact to be determined like any 
other fact. This determination rests 
upon testimony of the psychiatric ex- 
pert respecting the latest knowledge 


of human behavior and his interpre- 
tation of such knowledge in terms of 
his observations of the accused. 

More than thirty years before the 
New Hampshire court decided the 
Pike case, Dr. Ray, who was con- 
sulted by Justice Doe, writer of the 
opinion in that case, attracted wide- 
spread attention in both the medical 
and legal professions by his book 
which is remarkable indeed for the 
clarity and modernity of the views 
therein expressed.!® 

If you are interested in tracing the 
development of thought on this en- 
tire subject, you will find that one 
of the most rewarding pieces of legal 
literature is the opinion of Judge 
Somerville in the Supreme Court of 
Alabama, written in 1886.14 The 
merit of this opinion, which reviews 
not only the legal but the medical 
knowledge of the day, is highlighted 
by a dissent which declares that, 
while the majority opinion sounds 
interesting and persuasive, the dis- 
senter deems it his duty as a judge to 
take into account only legal authori- 
ties and that extra-legal writings can 
not be considered safe guides in ju 
dicial administration. 

The intervening years have 
brought abundant confirmation ol 
the idea that responsibility implies 
reasonable integration of the total 
personality which includes the emo 
tions as well as the intellect. Medical 
psychology teaches that the mind 
cannot be split into watertight, un- 
related, autonomously functioning 
compartments like knowing, willing 
and feeling. These functions are in- 
timately related and interdependent. 
We know today that the external 
manifestations of mental disease fol- 
low no neat pattern permitting pat 
legal definitions suitable for univer- 
sal application. 

I also invite your attention to an 





7. Id. 

8. Report of the Royal Commission on Cap- 
ital Punishment, 1949-1953. Cmd. No. 8932 at 
page 102. 

9. Ibid. at page 80. 

10. Id., quoting an 1896 report of a commit- 
tee of the Medico-Psychological Association 

ll. 2 Stephen, 167 et seq. (1883). 

12. State v. Pike, 49 N. H. 399 (1869). 

13. Ray, A Treatise on THe Mepicat Juris- 
PRUDENCE OF INSANITY (Ist ed. 1838). 

14. Parsons v. State, 81 Ala. 577, 2 So. 854 
(1886). 
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Insanity and the Criminal Law 


interesting and instructive discussion 
by Chief Judge Biggs of the Third 
Circuit in United States v. Baldt,'® 
who stated: 

The human mind... is an entity. 
It cannot be broken into parts, one 
part sane, the other part insane. The 
law, when it requires the psychiatrist 
to state whether in his opinion the 
accused is capable of knowing right 
from wrong, compels the psychiatrist 
to test guilt or innocence by a con- 
cept which has almost no recognizable 
reality. 

There is nothing more futile than 
the search for an absolute test as a 
matter of law; for it is a scientific 
fact, which has passed into common 
knowledge, that no such single test 
exists. We do not insist on a legal 
formula in diagnosing other diseases; 
why in this instance? It is a question 
of fact like any other, to be decided 
after hearing the explanations of the 
experts. The weight to be assigned 
to a single phenomenon is not to be 
determined by a rule of law but in a 
factual judgment. If the issue in a 
case was whether a bone was frac- 
tured, and surgeons were told they 
could give their diagnosis and prog- 
nosis but must disregard x-ray pic- 
tures as irrelevant, no one would 
think that desirable. If on an issue 
whether someone had typhoid the 
pathologist were told that he must 
not consider the laboratory tests, 
but only one symptom, temperature, 
which is solemnly declared legally 
conclusive, who would have confi- 
dence in such testing or such proce- 
dure? While the tests psychiatrists 
use may lack the precision and final- 
ity often associated with the x-ray 
and microscope, it is scarcely argu- 
able that the issues will be better de- 
cided if the most advanced and en- 
lightened thought is barred from the 
witness stand. 

Justice Doe in the New Hamp- 
shire Pike case argued that the Mc- 
Naghten false and 
should be rejected because it adopt- 
ed as law a mistake of fact, and that 
the mistakes of science are not sci- 
ence and they are not law. As Jus- 
tice Doe expressed it in a letter to 
his friend, Dr. Ray: 


formula was 


The theory of the common law is 
that it is unchangeable, that lawyers 
and judges may make mistakes, as 
well as men of science, but that the 
law, being the perfection of reason, 
does not consist of such mistakes, any 
more than astronomy consists of the 
idea that the earth is flat and that 
the sun passes over it.16 

This is an interesting and penetrat- 

ing observation. 

Again, he argues, “The mistake of 
our predecessors was in taking judi- 
cial notice of contemporaneous med- 
ical epinion and adopting it as 
law.”2? He points out that the rejec- 
tion of a proven mistake is not to 
make the law variable, but is merely 
a refusal to continue according judi- 
cial notice to a fact once it is shown 
not to be a fact at all. No new propo- 
sition of law is involved. 

There has been much 
discussion throughout the country 
decision of the 


spirited 


since the recent 
Durham case,® when the Court of 
Appeals for the District of Columbia 
Circuit handed notable 
opinion by Judge Bazelon in which 


down a 


he was joined by Judges Edgerton 
and Washington. The full nine-judge 
bench declined to review this deci- 
sion which adopted in substance the 
eighty-five-year-old New Hampshire 
rule, relieving the courts in this juris 
diction of the unbending McNagh- 
ten rule with its discredited right 
wrong test. 

The full merit of the New Hamp 
shire decision and of the more recent 
District of Columbia opinion in the 
Durham case is precisely that they 
do not attempt to embody one set 
of medical theories in place of an- 
other, for even if it were possible to 
frame a test embodying more modern 
knowledge there would still be the 
danger that in the progress of science 
the new rule itself might be found 
inadequate. The whole point is not 
to restrict the test to particular symp- 
toms, but to permit as broad an in- 


quiry as may be found necessary ac- 
cording to the latest accepted scienti- 
fic criteria. 

Professor Whitehorn of the Johns 
Hopkins Medical School, in a memo- 
randum prepared for a commission 
on legal psychiatry appointed in 








Simon E. Sobeloff was Chief Judge of 
the Court of Appeals of Maryland un- 
til appointed Solicitor General in Feb- 
ruary of last year. He has had con- 
siderable experience in public service 
in legal capacities since his graduation 
from the University of Maryland Law 
School in 1915, including service as 
City Solicitor of Baltimore and United 
States Attorney for Maryland. 





1948 by the Governor of Maryland, 


wrote: 


Psychiatrists are challenged to set 
forth a crystal-clear statement of what 
constitutes insanity. It is impossible to 
express this adequately in words alone, 
since such diagnostic judgments in- 
clinical skill and experience 
which cannot wholly be verbalized. 
Ihe medical profession would 
be baffled if asked to write into the 
legal code universally valid criteria for 
the diagnosis of the many types of 
psychotic illness which may seriously 
disturb a person's responsibility, and 
even if this were attempted, the diag- 
nostic criteria would have to be re- 
written from time to time, with the 
progress of psychiatric knowledge.!9 


volve 


The court in the Durham case di- 
rects trial judges within its jurisdic- 
tion to instruct juries that where 
there is some evidence of mental dis- 


ease or defect, in order to comvict 


15. Dissenting opinion, 192 F. 2d 540, 568 
(C.A. 3, 1951). 

16. Letter of July 22, 1868, quoted in Reik, 
The Doe-Ray Correspondence: A Pioneer Col- 
laboration in the Jurisprudence of Mental Dis- 
ease, 63 Yate L. J. 183, 191 (1953). 

17. Id. 

18. Durham v. United States, 214 F. 2d 862 
(C.A.D.C., 1954). 

19. Quoted in Guttmacher and Weihofen, 
PSYCHIATRY AND THE Law, 419-420 (1952). 
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they must find two things, (1) that 
the accused was not suffering from 
a mental defect or disease, and (2) 
that even if he was, the criminal act 
was not the product of that condi- 
tion, for if the jury finds that the 
mental disease did not cause the act, 
it should have no influence on the 
question of the defendant’s guilt. 

Critics of this view have not been 
entirely consistent. On the one hand 
it has been claimed by some of them 
that the McNaghten rule does not 
need to be changed, for, like the 
judges mentioned in the Royal Com- 
mission’s Report,?° juries have fre- 
quently exercised a so-called “moral 
judgment” to ameliorate the severity 
of the McNaghten rule. Hence, it is 
argued that even if the rule seems in 
terms to require the defendant to be 
held responsible, since he knew the 
nature of his act and that it was 
wrong, if the jury nevertheless rec- 
ognized that a mental condition 
caused his act, they would likely re- 
fuse to convict. But why, we permit 
ourselves to ask, should we maintain 
a rule that must be breached in order 
to make it work? 

On the other hand, the Durham 
rule has been criticized on the score 
of its vagueness, for it does not pro- 
nounce as a matter of law precisely 
what symptoms are sufficient for a 
finding of mental inesponsibilitv. 
This criticism seems to me without 
merit. The facts as to mental condi- 
tion will be endless in their variety. 
It is for the psychiatrists, after a 
study of the defendant, to inform 
the jury of their observations and 
interpret them in the light of their 
knowledge and experience. The jury 
will consider the evidence of the psy- 
chiatrists as they do expert testimony 
in any field. No longer will they be 
restricted to the artificial and dis- 
credited right-wrong test. They will 
not be forced to ignore the question 
of the extent to which the defend- 
ant’s lack of control over his emo- 
tions has deprived him of control 
over his acts, or, if you please, has 
overcome his will, for that is crucial 
in arriving at an intelligent verdict. 
This does not mean that the law will 
no longer recognize that a man has 
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free will within normal limits of 
mental health. As Judge Bazelon said 
in the Durham case: 

The jury's range of inquiry will not 
be limited to, but may include, for 
example, whether an accused, who 
suffered from a mental disease or de- 
fect did not know the difference be- 
tween right and wrong, acted under 
the compulsion of an irresistible im- 
pulse, or had “been deprived of or 
lost the power of his will... ”. 

*#*#* 

Juries will continue to make moral 
judgments, still operating under the 
fundamental precept that “Our col- 
lective conscience does not allow pun- 
ishment where it cannot impose 
blame.” But in making such judg- 
ments, they will be guided by wider 
horizons of knowledge concerning 
mental life.21 
To put it in general terms, the 

jury will, as heretofore, be called on 
to distinguish whether the act was 
done with evil intent (mens rea) for 
which there is criminal responsibili- 
ty, or was the product of a mental 
condition that makes the act not one 
of free will, and hence not criminally 
punishable. The right-wrong test is 
not completely abandoned; it is 
merely dethroned from its exclusive 
pre-eminence. 

Judges and lawyers boast that 
there is no definition of fraud; they 
think this is in aid of the law’s effec- 
tiveness and does not weaken it. Its 
very vagueness is said to be a source 
of strength, for it renders the law 
more adaptable to unpredictable 
conditions. Or, to take another ex- 
ample: Is the so-called definition of 
negligence really a definition? What 
could be fuzzier than the instruction 
to the jury that negligence is a failure 
to observe that care which would be 
observed by a “reasonable man”—a 
chimerical creature conjured up to 
give an aura of definiteness where 
definiteness is not possible. Have you 
ever tried to imagine what goes on 
in the minds of jurors when they are 
handed such a formula? No two of 
them would agree on what the stand- 
ard of due care is. Yet it is the best 
possible working rule, and we do 
quite well with it in specific situa- 
tions. We recognize that the alterna- 
tive of a fixed formula, however in- 


genious, is bound to prove disap- 
pointing in practice. 

Every man is likely to think of 
himself as the happy exemplification 
of “the reasonable man”; and so the 
standard he adopts in order to fulfill 
the law’s prescription will resemble 
himself, or what he thinks he is, or 
what he thinks he should be, even if 
he is not. All these shifts and varia- 
tions of his personal norm will find 
reflection in the verdict. The whole 
business is necessarily equivocal. 
This we recognize, but we are recon- 
ciled to the impossibility of discover- 
ing any form of words that will ring 
with perfect clarity and be automat- 
ically self-executing. Alas, there is no 
magic push-button in this or in other 
branches of the law. 

To pursue the point further, con- 
sider such a term as “due process”. 
Is there a pat definition to tell us 
what is “due” in due process? I had 
a wise teacher at law school who con- 
cluded his lecture on undue influ- 
ence in his course in testamentary 
law by summarizing, ‘In short, un- 
due influence is influence which un- 
der all the circumstances is undue.” 
Look at such words and _ phrases 
as “reasonable”, “practicable”, 
scene”, “unfair competition’, oi 
“cruel and unusual punishment”. 


ob- 


Such standards found in almost every 
branch of the law, are the bases for 
judgments of law as well as fact. 
They are all as capable of expansion 
and contraction as the subjective 
judgment of those who interpret 
them. They must derive their mean- 
ing largely from the common sense 
of the people who apply these terms. 

The concept of causality expressed 
in the Durham court’s use of the 
word “product” has also been criti- 
cized as leaving too much to the fact- 
finders’ discretion, but this is no 
broader a discretion than courts ha- 
bitually accord juries when they 
charge them to determine proximate 
cause in negligence cases. 

What we ought to fear above all 
is not the absence of a definition but 
being saddled with a false definition. 

(Continued on page 877) 





20. See fn. 10, supra. 
21. 214 F. 2d at 876. 
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The President’s Annual Address: 





Milestones and Concepts of the Lawyer-Citizen 


by Loyd Wright - President of the American Bar Association, 1954-1955 


® The President’s Annual Address was delivered at the opening session of the 
Assembly at the Annual Meeting in Philadelphia last month. Section 2 of Arti- 
cle III of the By-Laws of the Association requires the President to deliver an an- 
nual address before a joint session of the Assembly and the House of Delegates 
“upon such topic as he may select with the approval of the Board of Governors”. 
President Wright chose the subject “Milestones and Concepts of the Lawyer- 


Citizen”. 





® When the American Bar Associa- 
tion adopted the slogan “The Era of 
National Service”, we focused our 
aims and aspirations on a plane that 
the years of unselfish endeavor by 
the members of our profession dic- 
tated. 

Since we moved into our new 
quarters last October 1, consolidat- 
ed our services and for the first time 
in our history worked from a mod- 
ern and adequately equipped head- 
quarters, the tempo of our endeav- 
ors, the volume of our work and the 
scope of our undertakings truly re- 
fiect the prophetic accuracy of our 
choice of a descriptive slogan. 

In those fleeting moments when 
I was balancing my decision on the 
subject of my President’s Annual 
Address, many thoughts crossed my 
mind. 

My first thought, naturally, cen- 
tered around the desirability of tell- 
ing you of the accelerated activities 
we are carrying on at Headquarters 
and of our tremendous growth. Un- 
less one is in the official family, daily 
in contact with the multitude of 
problems that arise, it is difficult to 


comprehend the vast scope of serv- 
ices our approximately 58,000 mem- 
bers require—the rightful expectan- 
cy of the 43,000-plus lawyers who 
contributed to the building of our 
Center, or if you please, the activi- 
ties involved in serving the 1500 lo- 
cal and state bar associations of the 
nation who are part of us by right 
of representation. But then it is you 
who caused this graduation from an 
association of somewhat limited in- 
fluence in a comparatively few years 
to one of great influence at all lev- 
els of association work and of gov- 
ernment, and it seemed trite to talk 
to you of what you had accom- 
plished. I was further dissuaded by 
the fact that I am enjoined to file 
a report of the activities for the year 
just ending, and further, by the fact 
that, through our increased services, 
each of you is or should be fairly 
current in this regard. 

The thought then occurred to me 
that I might endeavor to ascend the 
heights of learned discourse and ex- 
pound the views of the advocates of 
“natural” versus “positive” law. But 
there were several drawbacks to this 


undertaking, one of which was that 
it would take time for me to pre- 
pare adequately. Time is a commod- 
ity I ran out of just a year ago! 

It then occurred to me I might 
endeavor to make the great men of 
our profession here in this friendly 
shrine of American freedom and in- 
dividual liberties know how indebt- 
ed we are to them and their prede- 
cessors in so many fields of our en- 
deavors. It was here you recall that 
Andrew Hamilton practiced in the 
early part of the eighteenth century. 
Many historians credit him with be- 
ing the one who, through his suc- 
cessful defense of John Peter Zen- 
ger, not only first established in the 
New World the freedom of the 
press, but also created the appella- 
tion you here have enjoyed of being 
“Philadelphia lawyers”. It was he al- 
so who drew upon a sheet of law- 
yer’s parchment the designs and 
plans of that noble temple of free- 
dom, Independence Hall, excepting 
the bell tower. 

I cannot, of course, vouch that it 
was he who started the long line of 
great men here who through the 
years have richly deserved the honor 
of being so preferred in their pro- 
fession, but I am sure that if the 
present inheritors are fair evidence 
of the predecessors of the craft, the 
appellation not only was warranted 
but shall long endure. 

Here, too, was the birthplace of 
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those collective units of our profes- 
sion which we call bar associations. 
In 1802, the Law Library Company 
that was to become the Philadelphia 
Bar Association banded together 
here to render public service and 
has ever since stood as a_ beacon 
light for others to follow. 

It seemed. on reflection, however, 
it would be incongruous for lawyers 
to meet in this hallowed place where 
not only the foundation of our laws 
was laid down in the Constitution, 
but where our fundamental theory 
of government by law as opposed to 
government by men was finalized 
and solidified, were we not to discuss 
our responsibilities as lawyers and 
citizens. Unique in the history of the 
world as the birthplace of individ- 
ual rights and privileges, this city 
brought forth a declaration of hu- 
man rights and responsibilities nev- 
er paralleled in the history of the 
world. This we inherited as citizens 
and as lawyers. We are successors of 
those great men of our profession 
who were the architects and creators 
of this sacred document, and it is 
our everlasting privilege, as well as 
peculiar responsibility, to defend, 
preserve and protect the fundamen- 
tal principle of government therein 
contained, 


The Concept of the Lawyer .. . 
Leader in Public Affairs 

The concept of the lawyer as a re 
sponsible citizen and as a leader in 
public affairs is as old as man’s at- 
tempts to govern himself. But the 
American concept of the lawyer's 
public responsibilities, of the Bar as 
the guardian of individual liberty 
and the protector of limited con- 
stitutional government, is an idea 
young to the annals of human his- 
tory. To be sure, we are eternally in- 
debted to our English origins for the 
common law and the deep tradi- 
tions of personal freedom ingrained 
within it. But we should recall that 
the great guaranties against the co- 
ercive force of government that to- 
day are commonplace were largely 
forged in this land. When a per- 
manent English settlement was first 
established on this continent at 
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Jamestown in 1607, the common law 
was in its formative stages, and Eng- 
lish lawyers were too preoccupied 
with conveyancing and feudal ten- 
ures to concern themselves with the 
place of the individual in relation to 
his government and his fellow men. 
Magna Charta was four centuries 
old, but it had not yet been trans- 
muted by the magnificent hand of 
Lord Coke from an agreement be- 
tween the king and his barons into 
a bulwark confining the powers of 
government over the lives of men 
and subjecting the sovereign to God 
and the law. By modern standards, 
the government of England was still 
an autocracy at the time of our 
American beginnings. 

In early colonial history, the place 
of the lawyer in man’s struggle to 
be free remained unrecognized. In 
those days the work of the courts 
was often at the mercies of untrained 
laymen on the Bench and ignorant 
pettifoggers at the Bar. Professional 
lawyers were regarded with suspi- 
cion, partly because of their connec- 
tions with tyrannical royal gover- 
nors and partly because of the still 
vivid recollection of oppression in 
the courts of England. Attorneys 
were roughly handled in the colo- 
nial legislatures. In Georgia, law- 
yers, along with rum, were outlawed. 
In New York, the Provincial Coun- 
cil in 1677 resolved that “Pleading 
attorneys” should no longer be al- 
lowed to practice, and the Funda- 
mental Constitutions of Carolina 
drawn up for the English proprie- 
tors contained this unrealistic pro- 
vision: “It shall be a base and vile 
thing to plead for money or reward; 
nor shall anyone . . . be permitted 
to plead another man’s cause, till, 
before the judge in open court, he 
hath taken an oath, that he doth 
not plead for money or reward.” 

But these attempts at government 
of laws without lawyers to admin- 
ister the laws were inevitably 
doomed to fail. It was soon evident 
that trained lawyers alone could pro- 
vide the kind of law free men de- 
mand, and the professional Bar as- 
sumed its rightful place of leader- 
ship in the struggle for liberty. By 


the year of John Marshall’s birth 
two centuries ago the colonies had 
seen the rise of the lawyer to a place 
of eminence he has seldom since at- 
tained. 

Ihe colonists’ first attempt to gov- 
ern themselves after independence 
had been won proved to be a fail- 
ure. The states in league under the 
Articles of the Confederation lacked 
a central authority to bring the con- 
flicting interests of the weak and 
quarreling colonies into accord. 
With no power to raise revenue to 
support its functions, no army to 
provide for the common defense and 
no judiciary to administer its gen- 
eral laws, the government under the 
Articles was wholly inadequate to 
meet the needs of the new and grow- 
ing nation. 


Fifty-five Wise Men... 
Thirty-one of Them Lawyers 


Once more it fell to the lawyers to 
recognize and to correct the short- 
comings, and of the fifty-five wise 
men who gathered here in Philadel- 
phia in the summer of 1787 to frame 
a new basis of government, more 
than half, or thirty-one, were law- 
yers. The document they produced, 
and its significance in the history of 
human striving for freedom under 
law, needs no elaboration here. In 
the familiar words of Gladstone, 
“...the American Constitution is 
the most wonderful work ever struck 
off at a given time by the brain and 
purpose of man.” 

But we would be misled to believe 
that the founders of this nation, in 
a flash of invention, extracted their 
lasting principles from thin air. Like 
all enduring human institutions, the 
Constitution of the United States 
was solidly grounded in human ex- 
perience. The lawyers who rebelled 
against the tyrannies of the crown 
and who laid the framework of this 
government did not seek to experi- 
ment or to innovate. Their aim was 
rather to restore the ancient and nat- 
ural rights of free men denied by a 
newer form of oppresion. These are 
the words of Jefferson, the lawyer 
who drew the document by which 
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our freedom was proclaimed, “Tris 
was the object of the Declaration 
of Independence. Not to find new 
principles, or new arguments, never 
before thought of, not merely to say 
things which had never been said 
before; but to place before mankind 
the common sense of the subject, in 
terms so plain and firm as to com- 
mand their assent. . . . [I]t was in- 
tended to be an expression of the 
American mind... .” 

In setting up the institutions and 
processes of government by which 
these ancient liberties were to be 
preserved, these lawyers of the Con- 
stitutional Convention were ten- 
dered a choice unequalled in politi- 
cal history. As they observed, “We 
have opportunity to form with some 
deliberation, with free choice, with 
good advantages for knowledge; we 
have opportunity to observe what 
has been right, and what wrong, in 
other states, and to profit by them.” 
As we well know today, they made 
good use of this chance to pick and 
choose. They could and did study 
every form of government known to 
man to the present day, from the 
absolute monarchies of Europe to 
the theoretical communism tried 
and found wanting in several of the 
early colonial settlements. They 
drew from the Hebraic law of the 
Bible and from the Koran, from the 
model of the Greek city-states and 


from the Roman Empire. 

But, true to the lawyer's learning, 
they drew most heavily upon the 
tried and tested principles evolved 
in their own experience in the co- 
lonial struggle for limited self:gov- 
ernment and individual freedom. 
We are often inclined to forget this 
period in our national development, 
and to date our history from 1787. 
It may be worth while to recall, 
then, that our experience under the 
Constitution is still today exceeded 
by our experience in self-govern- 
ment in the colonies. Between the 
formation of the first representative 
body empowered to make laws in 
America, in 1619 in Virginia, and 
the ordination of the Constitution 
in 1788, lay one hundred and sixty- 
nine years of striving for justice and 
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liberty under law; the age of gov- 


ernment under the Constitution is 
still short of that figure by two years. 


Nearly every clause of the Constitu- 
tion finds a clear antecedent in this 
colonial history of resistance to bu- 
reaucratic controls vested in author- 
ities insulated, either by distance or 
by lack of responsibility to the elec- 
torate, from the will of those who 
were governed. 

After these monumental mile- 
stones in the story of the lawyer- 
citizen came a period that shines no 
less brilliantly with the names of 
men of the law. John Marshall, Dan- 
iel Webster and Henry Clay were 
among the Olympian figures, who, 
during the next half century, 
breathed life into the paper of the 
Constitution and made practical, 
working rules of government of the 


vision and ideals of their predeces- 
sors. Their labors contributed to our 
glorious heritage as surely and as 
enduringly as those of the founding 
fathers. 

Despite the challenge of the level- 
ling trends of the age of Jackson, 
the concept of the lawyer as a citizen 
responsible to the public for main- 
taining liberty through law stood 
firm and strong through the Civil 
War, where it found a new dimen- 
sion in the person of a man called 
Lincoln, a lawyer wo reminded us 
that that government is best that 
governs least, and who taught us 
once more that “You cannot build 
character and courage by taking 
away man’s initiative and independ- 
ence. You cannot help men perma- 
nently by doing for them what they 
could and should do for themselves.” 
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Our Heritage .. . 
Abiding Landmarks 


These are the bold, bright threads 
in the fabric of our heritage as 
American lawyers, the clear, abiding 
landmarks of the path our fathers 
marked out for us. For no appar- 
ent reason, since the turn of the 
century, and I believe as a com- 
panion to the ever-widening en- 
croachment of the industrial revo- 
lution, our people have become res- 
tive and too many of us have turned 
our backs to the ancient landmarks. 
We have drifted down the path of 
paternalism, looking more and more 
to security, wherever or however it 
may be found, and abandoning the 
good old American traits of thrift, 
dignity in work, independence and 
pride of accomplishment, and the 
joy of succeeding by overcoming all 
obstacles. 

The pattern of the decline is clear. 
On every hand our people are align- 
ing themselves into opposing fac- 
tions and pressure groups based 
upon economic interests, national 
origins, religious beliefs and geo- 
graphic divisions, each organized for 
the avowed purpose of currying spe- 
cial favor at the hands of govern- 
ment and at the expense of the rest 
of society. People who claim to speak 
for the farmer, the labor union, the 
veteran, and industry and business 
are seeking protection from the ne- 
cessity of proving their worth at the 
market place. Our people, or at least 
too many of our legislators, have ap- 
parently come to believe that every 
human want and need should be sat- 
isfied through the use of the coer- 
cive forces of government. Govern- 
ment of the people, by the people 
and for the people has become gov- 
ernment of the people, by the pres- 
sure groups, and for the pressure 
groups. 

Every hyphenated American who 
puts loyalty to his economic, geo- 
graphic, religious or political affilia- 
tion above his duty and loyalty to 
the interests of the public at large 
adds momentum to the drift from 
the principles upon which our form 
of government is premised. It mat- 
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ters not what the source of the hy- 
phen may be; the effect upon our 
future course as a nation is the same. 

We have traveled a vast distance 
along the road to the ordered state 
since 1916, when that great states- 
man, Elihu Root, served as Presi- 
dent of this Association. But I think 
we can still listen with profit to what 
he had to say on this subject in his 
Annual Address. “There are two rel- 
evant truths of universal application 
and appeal. One is, that the people 
of the United States need in one im- 
portant respect, a change of the in- 
dividual attitude toward their gov- 
ernment. Too many of us have 
been trying to get something out of 
the country and too few of us have 
been trying to serve it. Offices, ap- 
propriations, personal and class ben- 
efits have been too generally the mo- 
tive power that has kept the wheels 
of government moving. Too many 
of us have forgotten that a govern- 
ment which is to preserve liberty 
and do justice must have the heart 
and soul of the people behind it— 
not mere indifference. Too many of 
us have forgotten that not only eter- 
nal vigilance but eternal effort is the 
price of liberty. Our minds have 
been filled with the assertion of our 
rights and we have thought little of 
our duties. 

“The second general truth is that 
national strength requires the spirit 
of solidarity among the people of 
the nation. Sectional or class mis- 
understanding and hatred or dislike 
are elements of vital weakness. Na- 
tional wealth and prosperity are 
made up of the wealth and prosper- 
ity of individuals, and we cannot 
pull down each other without suffer- 
ing as a people. . 

“There is no body of citizens to 
whom this duty should appeal more 
strongly than to the lawyers, because 
the subject vitally affects the rela- 
tions between the individual and the 
state regulated by law and the fun- 
damental conceptions upon which 
our system of government is based.” 

In addition to maintaining repre- 
sentative government, it is one of 
the first purposes laid down by the 


Constitution of this Association “to 
uphold and defend the Constitution 
of the United States’. That greatest 
writing in our history as a people is 
a complex document, as we have 
continually learned in its elabora- 
tion and interpretation through the 
years. But underlying all of its pro- 
visions there is, I think, one simple 
proposition that can be identified as 
the fundamental premise. It is no 
more than this: Each man, by his 
creation, is endowed with integrity, 
individuality and dignity, and each 
therefore holds the inalienable right 
to choose his own course and to seek 
his own destiny. It follows that each 
man should have the greatest share 
possible in making decisions that 
control his life and the largest pos- 
sible voice in the government that 
makes those decisions. This lesson 
of local responsibility in govern- 
ment had been learned well by the 
colonists in years of suffering under 
the harsh hand of remote and cen- 
tralized royal rule, and it was their 
accumulated grievances against this 
absentee government that eventual- 
ly compelled them to resort to force 
to cast off the yoke of this brand of 
tyranny. When they came to estab- 
lish their own central government, 
the draftsmen of the Constitution 
naturally enough sought by every 
means available to guard against the 
rise of a new centralized bureaucra- 
cy. It is a story so familiar as al- 
most to lose its meaning that the 
federal government they devised is 
a government of delegated and lim- 
ited powers; all powers not expressly 
conferred were reserved to the states 
and to the people. But in recent 
years these once-clear lines of au- 
thority between the central and lo- 
cal governments have yielded again 
and again to the pressures of po- 
litical expediency, and the Federal 
Government exercises greater and 
greater control over our personal 
lives. The process is gaining increas- 
ing momentum. Too many of our 
people have been willing to barter 
their precious right to govern them- 
selves for the temporal advantages of 

(Continued on page 871) 
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The Fifth Amendment: 





The Case of the Three Professors 


by Austin L. Wyman - of the Illinois Bar (Chicago) 


®Writing in our June, 1954, issue, Dean Erwin N. Griswold of the Harvard Law 
School, set forth two hypothetical cases of college teachers who felt obliged to 
invoke the protection of the privilege against self-incrimination when called before 
a congressional committee investigating Communism, despite the fact that they 
claimed to be perfectly loyal to the United States. Replying to Dean Griswold, Mr. 
Wyman re-examines the case of the mythical professors and argues that there was 
no justification for their invoking the protection of the Fifth Amendment. 





® Under the title “Fifth Amend- 
ment: An Old and Good Friend”, 
Dean Griswold wrote in the June, 
1954, issue of the JourNAL, in de- 
fense of the amendment and of col- 
lege professors who have availed 
themselves of it when called before 
congressional investigating commit- 
tees. 

The fury of the storm of debate 
on this and allied questions having 
abated somewhat in the past months, 
it may be useful to undertake, in a 
relatively calm period, examination 
into a phase of the subject from a 
different viewpoint, with primary 
emphasis on the moral issue. 

JourNAL readers will need only a 
brief summary to recall the burden 
of the argument undertaken by the 
Dean: 

After first reviewing the history of 
the amendment he poses the hypo- 
thetical cases of two college profes- 
sors both of good background, of loy- 
al and patriotic instincts, idealistic 
and social-conscious, and with a fair 
share of “sucker” in their makeups. 
Both declined to testify before a con- 
gressional investigating committee. 


Professor No. | is assumed in the 
middle 1930's to have joined the 
Communist Party at the behest of a 
friend, with the special motivation 
a strong antipathy for Fascism, which 
he believed the Communists were 
then fighting in Spain. He never 
engaged in subversive activities him- 
self, finally came to believe the Com- 
munist Party was not for him, and 
gradually drifted away, seeing that 
he was intended to be used as a dupe, 
but nevertheless convinced of the 
rightness of his position. 

Professor No. 2 never joined the 
Communist Party—in fact, was al- 
ways “thoroughly opposed to Com- 
munism”. He was warmly disposed 
toward China, was inclined to join 
any organization whose name seemed 
to indicate an interest in the Chinese 
people, and was rather free in allow- 
ing the use of his name on “letter- 
head committees”. He heard rum- 
blings, finally, of Communist influ- 
ence in some of these organizations, 
but he had confidence in his friends 
and was stubbornly determined not 
to “let them down”. Even when he 
learned of the presence of some of 


these groups on the Attorney Gen- 
eral’s list of subversive organizations 
he was inclined to justify himself on 
the ground that the stated objectives 
of the proscribed agencies were 
sound, and as a free-born American 
he felt the necessity of protesting 
against such proscription without 
right of hearing for the condemned. 

For the purpose of the discussion 
an assumed Professor No. 3 might be 
included—the college teacher who 
has nothing of Communist tinge in 
any form in his background, but who 
insists that he will not answer per- 
tinent questions asked of him in a 
congressional inquiry as a matter of 
principle—the issues of possible inva- 
sion of privacy and surrender of aca- 
demic freedom transcend all others 
in importance. 

The purpose here is not to ques- 
tion the value of the Fifth Amend- 
ment; most of us will agree it is one 
of our freedom cornerstones, even 
though many may feel unhappy at 
what seems to them a judicial exten- 
sion of its principles and aims never 
contemplated by its authors. 

Even among those who entertain 
doubts as to whether the Fifth 
Amendment is “practical in this day 
and age” there will be found com- 
mon agreement with the rest of us 
on the wisdom of traveling very 
slowly in the path of federal consti- 
tutional reform. We fear the danger, 
if amendments are the cure to all 
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evil, of reaching the thinking of the 
Tammany Hall cynic of the last cen- 
tury who is reputed to have asked 
rhetorically, “What's the Constitu- 
tion between friends?”’. While we 
may disagree with the complaint 
written to one of Jefferson’s biogra- 
phers that “Your Constitution is all 
sail and no anchor”, we are anxious 
that it shall not become “all anchor 
and no sail”. In short, we want a 
fair measure of rigidity in adherence 
to the basic concepts of the Found- 
ing Fathers, and at one and the same 
time to keep the door open for nec- 
essary amendments (hoping that our 
particular definition of “necessary” 
may always prevail) . 

If we assume, for the present dis- 
cussion, that at this point in our 
affairs it may be both unnecessary 
and unwise to alter the Fifth Amend- 
ment, it remains only to observe the 
obvious before passing to the point 
at issue—the “obvious” being this: 
That an effective immunity law (and 
it may be that the one adopted by 
Congress in the last year will prove 
such), administered fairly if not 
ideally, should solve the problem in 
terms of protecting the rights of the 
individual, providing at the same 
time for the interests of the whole 
community. We are trying to escape 
from our admitted dilemma, as 
posed by Judge Hoffman in the July, 
1954, issue of the JouRNAL: “If we 
do not want to repeal the Fifth 
Amendment, neither do we want to 
see it abused. . . . The problem is 
not to give the individual less pro- 
tection, but to provide more for the 
public”. 

Dean Griswold defends the teach- 
ers in question on both legal and 
moral grounds. The legal right to 
avail one’s self of the protection 
afforded by the Fifth Amendment 
may hardly be questioned, whether 
the proceeding be before a court, a 
grand jury, or a congressional in- 
vestigating committee. Subject, as in 
the case of any other person, to the 
danger of having a court of last re- 
sort determine that the witness 
guessed wrong as to the extent of 
his privilege, the professors’ legal 


right is as great and as valuable as 
that of anyone else. But we must 
join issue sharply with the defense 
of the teachers on moral grounds. 

The Dean suggests this as a major 
consideration with respect to the 
moral issue, as the professors in ques- 
tion see it: 

They are unwilling to identify 
others by their testimony—“a matter 
of principle”, they claim; sometimes 
general, sometimes specific. They 
may, in a given case, be deeply dis- 
turbed by the realization that, al- 
though convinced of the rectitude of 
their associates in the events of the 
long past, these friends, if identified, 
may lose their positions, and their 
families will suffer; the teacher- 
witness is assumed to feel he can- 
not “protect himself by sacrificing 
them”. (As to this, the Dean asks, 
while casting doubt on the sound- 
ness of the witness’ reasoning: “But 
can it be said clearly that his action 
is always immoral?’’). 

With deep conviction we answer 
that question in the affirmative. The 
legal rights of the witness in the hy- 
pothetical cases are not the subject 
of disagreement here. What are in- 
volved are these questions affecting 
him, his employer and the public: 

(a) The teacher’s moral right to 
commit what seems to us the equiva- 
lent of perjury by claiming, in wilful 
disregard of law, a constitutional 
privilege which does not exist, 7.¢., 
for reasons of personal loyalty to 
friends, or because of a sense of un- 
fairness in harming them by disclos- 
ing their identity, to decline to tes- 
tify under the protection of the Fifth 
Amendment—lending the personal 
shield to another, when the right to 
its use is not lawfully transferable. 

Since primary emphasis is placed 
in Dean Griswold’s article on the 
moral right of the teachers in ques- 
tion, apart from the harmful conse- 
quences to others of their conduct, 
we elaborate: 

The moral right of anyone seeking 
the protection ef the Fifth Amend- 
ment has not enly been questioned 
in other writings from time to time; 
it may be said that the literally moral 
person, having violated the law, will 
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not only not conceal his guilt, but 
will openly admit it, and pay the 
prescribed penalty. We must concede 
that the Fifth Amendment cannot 
have been conceived with the 
thought that such a high standard of 
morality would exist generally 
among our people; its very provi- 
sions negative it. Those who framed 
our Bill of Rights faced, as did their 
forebears in the mother country, the 
necessity of choosing between two 
evils—the one, the torture of the 
rack of the Middle Ages to compel 
self-incrimination of all those whose 
conviction was desired, quite apart 
from guilt, and the other, constitu- 
tional protection of the individual 
with the consequent certainty that 
many who were guilty might never 
be punished. In their thus choosing 
to adopt the Fifth Amendment there 
is no reason to assume that our an- 
cestors gave any stamp of moral ap- 
proval to its use. Many of our legal 
rights are not by all considered to 
be moral (witness the large portion 
of our population which so looks up- 
on divorce); and many of our moral 
rights are not legal ones, as for ex- 
ample, the right to collect a debt 
outlawed by a limitations statute. 
We of the legal profession hold 
ourselves out as believing in stand- 
ards of ethics somewhat higher than 
those of the market place. Our or- 
ganized Bars, and with at least one 
stamp of court approval, tend to 
the belief that a lawyer, or one as- 
piring to be such, who raises in his 
own behalf the constitutional right 
to refuse to answer questions dealing 
with the subject of Communism, is 
not entitled to practice law. No one 
has been heard to suggest that a law- 
yer might properly, in his own case, 
assert such a right dishonestly—t.e., 
for a purpose for which the Fifth 
Amendment is not lawfully available. 
Weare certain that Dean Gris- 
wold does not approve generally the 
right of the individual to choose 
which laws he will or will not obey, 
nor the idea that violating the high- 
est law of the land shall be viewed 
with the tolerance of a jury which 
might take lightly the lying of a 
“gentleman” to save a “lady's hon- 
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or”. We are equally sure that the 
Dean would be among the first to 
insist that the moral standards of the 
teaching profession, at least in rela- 
tion to their effects on the nation as 
a whole, must be on a plane equal to 
those of the legal profession. 

The witness in one of our assumed 
cases may comfort himself and jus- 
tify his refusal to testify with a per- 
sonal conviction of his friends’ inno- 
cence, and the certainty that, at the 
worst, embarrassment only, and not 
an ultimate finding of guilt, would 
result to them if he answered the 
questions put to him. But he has no 
way of knowing what other evidence 
might be coupled with his to make a 
complete chain; he can not possibly 
know whether in fact his evidence, 
however trivial he may consider it, 
might even be the missing link need- 
ed for the punishment of one or a 
group who have betrayed their coun- 
try. Such a witness does not merely 
obstruct justice; he defies the law of 
the land and its established proc- 
esses. There cannot be a moral right 
to pursue such a course. 

While there is reason to believe 
that their attitudes might change 
when confronted with an immunity 
law of the sort presently in effect, 
it would seem clear that on the true 
“moral” issue, the stands of Profes- 
sors 1, 2 and 3 must be no different 
now than before such a law existed. 

We suspect also that in practice, 
if Professors 1, 2 and 3 were con- 
fronted with imprisonment as the 
only alternative to testifying before 
a congressional committee, their so- 
called moral grounds would lose 
their importance. While undoubted- 
ly there are those who, in such a 
case, would die before yielding on 
what they feel to be principle, the 
greater number by far would reach 
their decision by the answer they 
found “Which 
course looks the safer for me and my 
liberty?’ 


to this question: 


If this is an over-generali- 


zation, it is not intended cynically; 
it is in recognition of the fact that 
college professors are not markedly 
unlike other human beings in their 
interest in self-preservation. 

(b) The moral right of such a 


person to continue as a teacher while 
he takes the stand indicated. So long 
as any substantial number of stu- 
dents will doubt, as they inevitably 
must, the justification for their in- 
structor’s conduct in the area being 
discussed (or worse, believe that he 
is actually protecting himself and ad- 
mitting a personal guilt, by refusing 
to testify) they will not profit by his 
teaching as they have a right to ex- 
pect they will; they will not have 
respect for him or his words; and 
they cannot reasonably expect to be- 
come better citizens for observing the 
example he sets them. 

(c) The moral right of an insti- 
tution of learning to permit such a 
teacher to remain as an instructor 
of youth. 

Apart from the effect upon the 
public as a whole, what is the obli- 
gation of a university in our hypo- 
thetical cases? It will, and must, be 
deeply conscious of the individual 
rights of the professors in question. 
If, in the case of a single one of them, 
it yields to a mob-type hysteria, and 
casts him out as the course of least 
resistance, it will have done a great 
disservice to itself and our underly- 
ing constitutional concepts. On the 
other hand, and for very practical 
and generally accepted reasons, a 
university does not long retain a 
teacher who has lost the respect of 
the student body, whether because of 
his personal conduct, or because his 
teaching does not measure up to re- 
quired standards. Since the student 
body and the school administration 
know that in the case we are discus- 
sing either 


(1) The conduct of the profes- 
sor in question with respect to 
Communist associations has been 
such as to cause him to believe his 
testimony will tend to put him in 
jeopardy; or 

(2) He is perjuring himself, in 
effect, by saying that his testimony 
will so tend; 


it does not seem unfair to say that, 
from the point of view only of what 
the students are entitled to have, in 
their faculty, the teacher should be 
dismissed. He and his profession 


The Fifth Amendment 





Austin L. Wyman was admitted to the 
Bar in 1922 after attending Harvard 
University and the Chicago-Kent Law 
School. He served as President and 
Chairman of the Chicago Crime Com- 
mission from 1948 to 1952. 





have at least as great an obligation 
to set an example of patriotism and 
loyalty to country, as to defend the 
right to freedom of thought and 
expression. 

(d) The moral right of both the 
teacher and the college to continue 
his services to it, with the effect on 
the public, as Dean Griswold express- 
es it, “Fear of our educational insti- 
tutions and mistrust of academic 
people.” 

It goes without saying that no re- 
sponsible educational institution in 
this country will retain on its teach- 
ing staff a known Communist. Some 
may retain, or even initially employ, 
a reformed Communist; the individ- 
ual case must necessarily be treated 
in individual fashion. In the supposi- 
titious cases of Professors | and 2 
few at the Bar would feel that a 
complete revelation of their past 
should disqualify them from further 
pursuit in the field of education. But 
what happens when they invoke the 
Fifth Amendment? Many, in and out 
of the university, firmly believe them 
guilty. A large number of others 
have the feeling, ranging from vague 
to violent, that the admitted smoke 
indicates a great deal of fire, and a 
substantial suspicion of guilt exists 
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in their minds. The teacher’s value 
to his students is impaired; the col- 
lege’s standing is harmed; and that 
distrust of academic people which 
Dean Griswold rightly deplores is in- 
evitable. Whether the institution is 
tax-supported or operates wholly on 
private endowment may affect the 
judgment of trustees or overseers, 
but the result is the same in either 
case. And above all, possibly, in im- 
portance, lies the fact that if our in- 
stitutions of learning retain men 
such as our Professors 1, 2 and 3, 
there is no protection against the 
wholly unregenerate Communist, not 
publicly known as such, remaining 
as a teacher indefinitely. And if one 
such turns out, too late perhaps, to 
be another Fuchs or Hiss, what then 
will be deemed to have been the 
responsibility of our university for 
what befalls us? And what further 
distrust of the whole educational sys- 
tem and the individuals in it? 

It may be answered that the teach- 
ers in question are closely watched, 
and denied access to classified in- 
formation and to the important re- 
search in the national defense effort 
in which many of our colleges are 
engaged. It may also be the fact that 
the college administrators themselves 
conduct painstaking investigations of 
teachers who refuse to testify in con- 
gressional hearings, and assure them- 
selves of the present loyalty of the 
ones in question. 

As to the first answer, if such is 
ever given, the rebuttal is that no 
sure protection of the national in- 
terest can be thus obtained, and cer- 
tainly no confidence can be main- 
tained in one who, though believed 
loyal, must nevertheless be placed 
under watch. As to the second, the 
school administration cannot have 
available to it all the pertinent facts; 
it is not a grand jury, cannot admin- 
ister the oath; and it can hardly pre- 
tend that it is as well equipped as 
the Federal Bureau of Investigation 
or the Justice Department to develop 
all the evidence and then to corre- 
late it. It may be that the “clearing” 
in an intra-mural investigation of a 
professor who claims the protection 
of the Fifth Amendment of itself 


lends support to the individual's re- 
fusal to testify, encourages others to 
follow his course, and at the same 
time raises doubts as to the propriety 
of a non-governmental agency pass- 
ing upon the legal propriety of the 
acts of one of its servants in a matter 
related to national security. 

We have by constitution, statute 
or case law, in some of our juris- 
dictions, provisions requiring certain 
public officials (notably police off- 
cers) to surrender their positions if 
they refuse to testify concerning their 
official conduct when called upon to 
do so. The theory behind this is 
clear and sound. No one, whatever 
his position, should be deprived of 
his constitutional rights. Certain 
offices, however, require in the pub- 
lic interest that they be vacated if 
their incumbents seek Fifth Amend- 
ment protection. A police officer, re- 
fusing to testify because of possible 
self-incrimination, not only raises the 
question as to whether he is a fit 
person to hold his position, but more 
important still, creates public dis- 
trust of the whole agency of which 
he is part, unless he be immediately 
removed. Is there not clear analogy 
in the cases of policemen and teach- 
ers, and if so, is there any reason 
why a preceptor of our youth should 
be permitted lower standards, when 
the public interest is so greatly 
concerned? 

Because of its appeal to one of our 
better human instincts, a natural 
sympathy exists for one who takes a 
difficult course with no motive but 
to protect his friends. Couple with 
this the question of civil rights and 
a fireside-logic type of argument may 
be made in favor of the professors 
in question. The personal loyalty ap- 
proach, however, must be denied be- 
cause it is in clear violation of the 
law, and because its possible effects 
are too grave to too many people, 
if not the entire country. As to the 
civil rights question there must be a 
point at which the potential danger 
to the nation is so real and so sub- 
stantial as to require subordinating 
an individual’s “academic freedom” 
and “matter of principle”, as well as 
loyalty to friends, to the interest of 
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the common welfare. It may well be 
that in the case of the professors un- 
der discussion, one or more of their 
friends, of whose innocence they 
were convinced, were of a group 
later convicted as traitors. Shall the 
individual professor be permitted to 
be the advance judge of the acts of 
his friends, and shield them through 
misuse of his personal constitutional 
privilege? 

Let us not be swayed in our judg- 
ment on the question at issue by our 
individual likes for or dislikes of the 
methods of certain congressional in- 
vestigating committees or of certain 
of their members. One with such dis- 
likes may find it easier on his con- 
science to defy the committee, but 
not one whit of greater moral right 
to flout it is created by the belief, or 
even the fact, that the committee’s 
methods of procedure in dealing 
with witnesses may on occasion leave 
much to be desired. 

The rights of the individual are 
often at variance with those of the 
public at large. Many of our consti- 
tutional and legislative provisions 
are drawn to protect the individual, 
with relative disadvantage or even 
harm to society collectively. In times 
of national emergency, however, the 
rights of the individual must always 
yield to the need for protection of 
all, even though, in thus saying, we 
are aware of the tendency of an 
“emergency” to live forever. We need 
not have martial law proclaimed be- 
fore we can believe that the nation’s 
danger from Communism is suffi- 
ciently great to justify putting the 
national welfare before many of our 
prized liberties. In these troubled 
1950’s we believe this is applicable 
in the case of the assumed professors 
even if their resort to the Fifth 
Amendment were lawful; 7.e., even 
though they honestly believed, and 
had reason to believe, that their testi- 
mony would tend to incriminate 
them. If there be lacking general 
agreement on the proposition thus 
loosely stated, there can be no justi- 
fication, moral or legal, for with- 
holding information sought by the 
acknowledged agency for procuring 
it, on the specious grounds of loyalty 
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to one’s friends. 

From the course here suggested, 
few if any of the teaching profession 
would experience undeserved harm. 
The value to all our citizens might 
well be incalculable. Let our insti- 
tutions of learning adopt the uni- 


form rule that in the interests of the 
student body, the institution itself, 
and above all, the public, faculty 
members claiming Fifth Amendment 
protection on questions dealing with 
Communist activity shall be required 
to give up their posts. Many regard 


American Bar Foundation 


Begins Canons of Ethics Study 


® The American Bar Foundation 
has undertaken a study of the Can- 
ons of Professional Ethics and the 
Canons of Judicial Ethics to deter- 
mine if any of them require rewrit- 
ing in the light of new conditions. 
The Canons of Professonal Ethics 
were first adopted in 1908 and of 
Judicial Ethics in 1924. They consti- 
tute the recognized standards of 
professional conduct of lawyers and 
judges, since they have been adopt- 
ed by most of the state bar associa- 
tions and courts throughout the 
country. 

In announcing the study, Presi- 
dent Loyd Wright, of the Founda. 
tion, declared that the Foundation 
recognized that “there must be a 
constant reappraisal and compre- 
hension of new conditions and 
changes in the relationship of the 
lawyer to his clients, the courts and 
the public”. 

The study will be directed by an 


advisory committee under the chair- 
manship of Judge Philbrick McCoy 
of the Los Angeles County Superior 
Court. The committee will be as- 
sisted by a full-time research spe- 
cialist, Frederick B. MacKinnon, 
who came to Chicago from Harvard 
University, where he recently com- 
pleted for Harvard and the Rocke- 
feller Foundation a research study 
on a related subject—the ethical 
problems of lawyers in private prac- 
tice. 

Judge McCoy estimated the pro- 
jected study may require three years. 
“In the final analysis,” he said, “the 
Committee must try to measure the 
existing canons against the facts of 
professional and judicial life in or- 
der that our work will be beneficial 
to the public, the legal profession, 
and the judiciary. To that end the 
co-operation of all members of the 
Bar and of the judiciary through- 
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the suggested course as evil. If there 
be evil in it, then it must be ad- 
mitted that we have the choice be- 
tween two; the lesser, by far, seems 


at this time to be the course here 


urged. 


out the country will be most wel- 
come.” 

Other members of the Founda- 
tion committee to direct the study 
are: Professor Shelden D. Elliott, 
New York University Law School; 
Arthur Littleton, of the Philadel- 
phia Bar; O. S. Colclough, dean of 
faculties of George Washington Uni- 
versity, Washington, D. C.; James 
D. Fellers of the Oklahoma City 
Bar; Judge Emory H. Niles, Chief 
Judge of the Eighth Judicial Cir- 
cuit Court of Maryland, and Justice 
Frank P. Weaver of the Supreme 
Court of Washington. Ex officio 
members are Thomas J. Boodell, 
Chicago, Chairman of the Ameri- 
can Bar Association’s Committee on 
Unauthorized Practice, and Henry 
S. Drinker, Philadelphia, Chairman 
of the Association’s Committee on 
Professional and Ethics and Griev- 
ances. 
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E. Smythe Gambrell 


® No man can fitly value kind words 
said about him or an honor con- 
ferred upon him unless he has an 
uneasy feeling that they are unde- 
served. For the compliment here im- 
plied, I must thank the fine and 
progressive lawyers of my home city 
and state and my native Southland 
whom you have recognized in calling 
me to next year’s leadership of this 
Association. 

I stand in succession to a line of 
predecessors with whom I do not 
venture to challenge comparison. 
Those who have gone before have 
thrown to us the torch of liberty 
within the law, and it is our duty to 
see that it shines with increased bril- 
liance throughout the earth so that 
all peoples can acclaim the triumph 
of the law, represented by the lawyer, 
over force, as the only foundation 
of government. 

All one can do on an occasion 
such as this is to indicate a point of 
view, with respect to the work of 
our profession. If we are to expand 
our sphere of influence our thoughts 
should be focused, it seems to me, 
not on those who attend our annual 
meetings and do so much to make 
them a success, but on those 150,000 
lawyers who do not attend and are 
not even members of the Association, 
and, beyond them, on the public at 
large. We desire to meet our nation- 
wide responsibilities. We seek the 
active participation of all lawyers 
and the co-operation of the public. 
Much that is needed cannot be done 
single-handed or on a_patch-work 
basis. Many of our problems are be- 
yond the solution of any one man, 





President Gambrell spoke briefly at the tra- 
ditional Annual Dinner at the climax of the 
Annual Meeting in Philadelphia. His remarks 
are printed here. 


or city or locality. More and more 
we have our statewide, regional and 
national challenges. There lies be- 
fore us a common task to be dis- 
charged by a common effort. 

In a democracy lawyers are the 
natural leaders from whom and 
whose conduct the attitude of the 
community toward the law ought 
largely to be derived. The prestige 
and authority of law as a social force 
at any time is very much what the 
lawyers make it. They should be 
stirred by an enlightened self-inter- 
est, for the people will neither pa- 
tronize nor endure a system of justice 
that is tardy, inefficient or insincere. 

We recognize the need for con- 
tinuing improvement of law and its 
administration. We have said that 
we wish the entire Bar to have a 
commanding voice; that 
we desire an organized and concen- 
trated influence; that we desire to 
improve the tone of the Bar, to stif- 
fen its self-respect, to secure a wider 
acceptance of professional standards. 

We are duty-bound to supply bold 
and imaginative leadership to bring 
and keep justice within the reach of 
persons in every condition of life 
and to preserve not merely the forms 
of constitutional government but the 
spirit of liberty under law as em- 
bodied in our Constitution. Perhaps 
our greatest task is to find a happy 
balance between liberty and authori- 
ty in the modern state. The deepest 
issue of our time is whether civilized 
peoples can and will maintain a free 


voice—a 


society. 

We know that improving substan- 
tive and adjective law is not enough. 
To attain that goal of social good 
order, which is the real objective, 
we must strive for a technique where- 





by the promulgated rule may func- 


tion effectively. Even the most per- 
fect laws are not self-executing. The 
reforms they embody will be mean- 
ingless without this technique. Good 
administration is largely a matter of 
skill and spirit, rather than number 
and complexity of the rules which 
are provided. While the legal pro- 
fession, by reason of its training, ex- 
perience and exclusive license, is 
specially charged with the duty of 
leadership in maintaining, improv- 
ing and administering a system of 
justice, it may be said that all our 
institutions spring from the people, 
and that the people, in the long run, 
will have the kind of justice they 
deserve. In the triangle of the ad- 
ministration of justice, the Bench 
and the Bar have peculiar responsi- 
bilities, but the base of the triangle 
is the public. 

Since law improvement cannot rise 
above popular respect for law and 
the agencies that enforce it, it is of 
paramount importance that our le- 
gal institutions and their functioning 
should be fairly and intelligently in- 
terpreted to the people. We cannot 
hope to secure popular respect for 
law or its administration when the 
rights of litigants frequently are de- 
termined by sensational newspaper 
trials in advance of or during trials 
by constituted authority. Too often 
the conduct of publicity-seeking law- 
yers and prosecutors is at the root 
of this evil. Until the public sees in 
the trial of a case something more 
than a display of forensic skill and 
recognizes that it has an interest in 
right’s prevailing in every instance, 
the struggle for a better adminis- 
tration of justice will be discourag- 
ing. Our profession may well urge 
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upon journalism, as a matter of 
self-interest as well as of public 
duty, the importance of fair and ac- 
curate reporting of the functioning 
of our legal institutions, for in them 
freedom of the press has its only 
safeguard. If democracy is to be a 
real and living thing, the citizens 
who share the responsibility of gov- 
erning—all citizens—ought to have 
access to information upon public 
affairs which is accurate and ade- 
quate. 

The legal profession exists for the 
benefit of the public and must justify 
itself by its service to the public, not 
overlooking the fact that in the long 
run the public will purchase service 
in any particular field from those 
who provide the best service regard- 
less of whether they belong to a pro- 
fession or are laymen. 

I emphasize the public, for the 
fundamental proposition on which 
all bar association work is premised 
is that any measure that is not for 
the best interests of the public is not 
for the best interests of the Bar; and 
those measures which are for the 
best interests of the public are for 
the best interests of the Bar. This 
proposition, I take it, is not debata- 
ble. To question it, to seek to put 
the interests of the Bar above the 
interests of the public, is to reduce 
ourselves from the high level of a 
profession to the status of a trade 
or occupation. 

Lawyers have a monopoly of the 
right to practice law, to give legal 
advice and to appear in court. That 
is a valuable privilege which should 
carry with it substantial responsibili- 
ties. The protection of the dignity 
and worth of every human being 
depends ultimately on whether the 
poor as well as the rich are able 
adequately to assert their rights in 
all relationships and are assured of 
equal treatment in our courts. Any 
failure in achieving equal justice for 
all is primarily the responsibility of 
the legal profession. A certificate to 
practice law not only gives to the 
lawyer the right to earn a living; it 
makes each lawyer the member of a 
great profession whose obligation it 
is and always will be to see to it that 


justice under law is made a reality 
for all our people. 

We lawyers, if we are wise, will 
consider how we can make our pro- 
fession better serve the public. We 
have read in the Book of Genesis 
that it was said to Cain: “If thou 
doest well, shalt thou not be ac- 
cepted?” 

Good public relations in the legal 
profession, as in other callings, starts 
with being good. Good public rela- 
tions is simply good service, publicly 
appreciated. If performance is good, 
all we need is truth well dissemi- 
nated. The Association’s Committee 
on Public Relations says: “Good 
deeds are the only foundation for 
good public relations. . . .” 

If we would set ourselves to im- 
prove the profession from within, 
our public relations would largely 
take care of themselves, the public 
would get better and swifter justice, 
the influence of lawyers in courts and 
legislatures and elsewhere would be 
enhanced and the American way of 
life would be happier. 

The history of Western civiliza- 
tion is essentially the history of the 
development of human _ freedom. 
The common law is the law of free 
peoples. It has never flourished ex- 
cept in nations which are free and 
I don’t believe it can be received by 
any nation until that nation has 
come into full enjoyment of liberty. 

This gathering near the Liberty 
Bell of lawyers of the forty-eight 
states who enjoy a common tradition 
and cherish a common purpose can- 
not fail to renew our strength, height- 
en our sense of responsibility and 
stir us on to greater endeavors. 

Someone has said that the things 
we of the several states have in com- 
mon are greater than the things 
which sometimes divide us. I think 
it would be more realistic to say that 
the things we have in common are 
those which do divide us—which give 
us each the right and power to move 
on, independently, though in accord. 
We know that the force which binds 
together the lawyers of all parts of 
this country is our common devotion 
to a great cause—the improvement 
of law and the administration of 
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justice. 

I verily believe the Association is 
at the beginning of a new day for 
the legal profession in this country. 
Let us rededicate ourselves to service 
in keeping with its best traditions. 
Our first charge, our abiding obliga- 
tion, concerns the promotion of jus- 
tice, and our greatest happiness 
should be found in the fellowship 
and co-operation of those engaged 
in the task of safeguarding and im- 
proving it. 

President Wright, we now must 
pay to you a tribute of appreciation 
for the far-sighted and unflagging 
leadership and the shining achieve- 
ments of your administration during 
the year which is about to close. You 
have seen us happily established in 
our national shrine in Chicago where 
a new era of expanded service and 
usefulness has been launched; you 
have seen our membership lifted to 
unprecedented heights; you have 
seen improved our standing with the 
courts and governing officials, and in 
the halls of the lawmaking bodies of 
this country. You have quickened 
our interest and stimulated our pro- 
fessional conscience. Your work has 
been important; it has been well 
done; and it will not be forgotten. 


a 
# E. Smythe Gambrell, of Atlanta, 
Georgia, the seventy-ninth President 
of the American Bar Association, has 
been active in the affairs of the As- 
sociation for many years. 

Mr. Gambrell was Chairman of 
the Association’s Conference of Bar 
Association Delegates, 1935-1936, and 
in recent years has made an out- 
standing record as Chairman of its 
Committee on Regional Meetings. 
He was Chairman of its Section of 
Public Utility Law, 1950-1951, and 
is a member of the Council of the 
Section of Antitrust Law, 1953-1956. 
He was Assembly Delegate in 1936- 
1937 and has been State Delegate 
since 1952. 

A native of Belton, South Caro- 
lina, Mr. Gambrell received his A.B. 
(1915) and LL.D (1953) degrees 
from the University of South Caroli- 
na, and his LL.B. degree from Har- 
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vard Law School in 1922. He is a 
member of Phi Beta Kappa. 
He was in active service with a 


machine gun unit in the AEF during 
World War I. 

Mr. Gambrell has been in the gen- 
eral practice of law in Atlanta for 
the past thirty-three years and is 
senior partner in Gambrell, Harlan, 
Russell, Moye & Richardson. He is 
General Counsel of Eastern Air 
Lines, Inc., and has numerous other 
corporate and business interests. For 
some twenty years he was a law lec- 
turer at Emory University and found- 
ed the Atlanta Legal Aid Society, 


serving as its President for sixteen 
years. He recently has been President 
of the Georgia State Chamber of 
Commerce and is a member of the 
Board of Trustees of Shorter College, 
the National Secretary of the Har- 
vard Law School Association and a 
member of the Georgia State Council 
of the Y. M. C. A. He has been active 
in the American, Georgia and At 
lanta Bar Associations and is now 
Vice President of the American Ju- 
dicature Society and a member of 
the Academy of Political Science, 
and The Association of the Bar of 
the City of New York. 


The President's Page 


Mr. Gambrell’s two sons, Robert 
H. and David H., are lawyers prac- 
ticing in Atlanta, the latter recently 
having been a member of the law 
faculty of Harvard University. Mrs. 
Gambrell died in 1932. His brothers 
are Barmore P. Gambrell, of the 
Atlanta Bar; William H. Gambrell, 
Vice President of the New York 
Trust Company; Charles G. Gam- 
brell, Vice President of the Irving 
Trust Company (New York City); 
and his only sister is Dr. Mary Lati- 
mer Gambrell, head of the History 
Department of Hunter College in 
New York City. 








Independence Mall, Philadelphia, where the John Marshall Bicentennial Ceremonies were held on Wednesday, August 
24. The President of the United States addressed the assemblage with a response by the Chief Justice of the United States. 
The ceremonies were arranged by The John Marshall Bicentennial Commission in co-operation with the Committee on 
American Citizenship of the American Bar Association. 
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War for Men’s Minds: 


The Fight We Must Not Lose 


by Sol M. Linowitz - of the New York Bar (Rochester ) 


= A recent survey produced the following startling—and frightening—results: one 
third of the American people did not know what the Bill of Rights is, another third, 


according to the survey, were apparently opposed to the principles for which the 
Bill of Rights stands. The results should give us real concern, Mr. Linowitz de- 
clares, for the crucial battle of our time is for the minds of men. 





® In these times of national anxiety 
and peril there is reason for grave 
concern that we have become badly 
confused as to the real nature of the 
struggle and the place where the cru- 
cial battle is being fought. For it is 
not in Korea, in China, or even in 
Western Europe that we are today 
facing our greatest challenge. The 
real, the vital battle is being fought 
where the hardest battles are always 
fought—in the minds of men. 

If there is one thing we must clear- 
ly understand it is that a nation’s 
power can no longer be measured 
in terms of Francis Bacon's catalogue 
of “walled towns, stored arsenals and 
armories, goodly race of horses, char- 
iots of war, elephants, ordnance and 
artillery”. National power, real na- 
tional power, depends as much upon 
ideas and traditions and those things 
which are basic to a nation’s beliefs 
and aspirations. What a country be- 
lieves and why it believes it, the 
things for which a nation stands and 
why, these are vital considerations 
in evaluating the strength of the 
bond that holds a people together. 
In this respect, we who share the 
democratic idea have the touch of 


centuries, the heritage of the West’s 
steady search for light and truth. Out 
of the Reformation, the Renaissance, 
and the constant groping for ways 
to make men’s rights and freedoms 
secure, we have evolved for ourselves 
a pattern of inching forward toward 
a more ethical and therefore a 
stronger society. Measured beside 
our own past, Russia stands coarse 
and naked and empty; for Russia 
has never known an awakening from 
darkness, has never experienced the 
enrichment which comes from his- 
tory’s mellowing, has never attained 
the binding power which comes only 
from the free thought and deep con- 
viction of free men. In the test of 
strengths, the free open mind has 
been our immensely rich and pow- 
erful resource. 

The bitterly distressing fact is, 
however, that precisely in this area 
of the mind where our strength is 
and must be greatest we have been 
sapping away at our own resources. 
Men of great lung and muscle pow- 
er in this country, off base and off 
balance, have sought to equate schol- 
arship and intellectualism with dis- 
loyalty. By attack and innuendo, new 
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ideas and free operations of the mind 
have been made suspect. The word 
“intellectua)” has become the rally- 
ing cry of the bully in our society. 
And men and women of learning, 
alarmed by the fierceness of the chase 
and feeling themselves abandoned 
by the American people, have scur- 
ried for spiritual air-raid shelter 
rather than standing their ground. 

We have seen these things happen 
in this country; have stood by as the 
eroding smog of suspicion, fear and 
distrust has settled over our colleges, 
our universities, our governmental 
employees, our foundations, our 
churches, and countless other areas 
of our national life; have watched 
the cement of our society begin to 
crumble; and yet have remained ap- 
parently unconcerned. 

How did this come to pass? How 
could it happen that a people so 
steeped in the tradition of freedom 
of thought and belief would be un- 
moved by the coarse dissipation of 
its greatest strength and richest birth- 
right? The answer may be too clear 
—clearer than we wanted to see or 
want to believe. Here are a few sign- 
posts: At a recent meeting of the 
American Association for the Ad- 
vancement of Science a paper was 
read presenting the results of a sur- 
vey of popular understanding of the 
Bill of Rights in this country. One 
third of the American people, the 
paper showed, do not know what the 
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Bill of Rights is or the function it is 
intended to perform. And another 
one third, the survey found, appar- 
ently oppose the principles for 
which the Bill of Rights stands. Last 
year, in delivering the Lovejoy Lec- 
ture at Colby College, the distin 
guished journalist of the St. Louis 
Post-Dispatch, Irving Dilliard, as- 
serted that the Bill of Rights could 
not be adopted in this country today 
because it would not have enough 
support. “The Press’, he went on 
“would not fight for it.” 

And very recently the Chief Jus 
tice of the United States indicated 
his own deep concern when he sug- 
gested the grave uncertainty in many 
people’s minds as to “whether rati 
fication of the Bill of Rights could 
be obtained today if we were faced 
squarely with the issue’. He then 
went on to ask these deeply disturb 
ing questions: 

Have we not had enough contro 
versy over teaching in, and the con- 
duct of, our colleges and schools, both 
public and private, to warrant the in- 
ference that an effort would be made 
to curb freedom of speech and thought 
in that important segment of Ameri- 
can life? 

Have not sufficient doubts been ex- 
pressed concerning the rights of in- 
dividuals to invoke their constitution- 
al privilege against self-incrimination 
to justify the belief that the proposed 
adoption of this safeguard against tyr 
anny might provoke heated discussion? 

Does not the suspicion that has at 
tached itself to lawyers who represent 
unpopular defendants indicate some 
departure from the constitutional 
principle that every person charged 
with crime is entitled to be effectively 
represented by counsel? 

Are there not enough shortcuts ad 
vocated—and too often practiced—in 
our time-honored legal procedures, re- 
sulting in what we call a denial of due 
process of law? 

Have there not been enough inva- 
sions of the freedom of the press to 
justify a concern about the inviola- 
bility of that great right? 

Are these accurate reflections of 
the measure of our failure? Have we 
left so shockingly far behind us that 
which is most precious in our heri- 
tage? Have we really managed to for- 
get so very much about freedom at 
the very moment when we need it 
most? 


Let us not deceive ourselves: The 
cement of our society will begin to 
bind again as it must only if we can 
regain an understanding of what we 
are and why—only if we can remem 
ber what it is that has given ow 
democracy its strength and_ virility 

only if we can once more put flesh 
upon the bones of our freedoms— 
only if we can make certain that our 
principles of justice and fair play 
born in the crucibles of war, despo- 
tism and tyranny are made to shine 
bright and large again. 

We are a nation with deep roots 
of justice which go far back to some 
simple words in the Magna Charta: 
“To no one will we sell, to no one 
will we refuse or delay, right or jus- 
tice.” When those who fought ow 
Revolution had finished binding up 
their wounds, they adopted a Con- 
stitution and Bill of Rights, know 
ing that the price they had paid was 
high, but not too high, for freedom. 
They remembered well the trials of 
Sir Walter Raleigh and the Earl of 
Essex in which both were browbeat 
en, condemned without the right of 
counsel, without the right to call wit- 
nesses, without the right to testify; 
they remembered the bills of attain- 
der under which Parliament had, as 
judge, prosecutor and jury, sent men 
to their death without giving them 
a chance to defend themselves. They 
recalled Somerset mounting the steps 
to the chopping block a few months 
after he had sent his own brother 
there by another bill of attainder; 
they recalled the despairing cry of 
Stafford, condemned to 
death for a political act and heard it 
asked in Parliament: “Why should 
he have law himself who would not 


who was 


that others should have any?”; and 
most vividly of all they remembered 
the Salem witch trials when Cotton 
Mather had instructed the judges as 
to the manner of handling the ac- 
cused: “Now first, a credible confes- 
sion of the guilty wretches is one of 
the most helpful ways of coming at 
them. . .. Whatever hath a tendency 
to put the witches into confusion is 
likely to bring them to confession.” 


Because the Colonists remembered 
these things they put into the Bill of 





The Fight We Must Not Lose 


Rights a series of magnificent re- 
straints embodying what Norman 
Cousins has described as “the only 
political philosophy which entitles 
and enables the individual to say 
‘No’ to Government—and get away 
with it.”” They fashioned these “thou 
shalt nots” out of abuses they had 
known and seen and never wished 
to know or see again. 

In the First Amendment they pro- 
vided that there could be no law 
abridging freedom of speech, reli- 
gion or press. These were things 
written by people who understood 
as well as Milton that “the liberty 
to know, to utter and to argue freely 
according to conscience is above all 
liberties”. Because they also per- 
ceived the perils in infringing the 
people’s right to bear arms and re- 
membered the history of forced bil- 
leting under Louis XIV of France, 
they wrote restraints against such 
practices in the Second and Third 
Amendments of the Bill of Rights, 
and in the Fourth they outlawed un- 
reasonable searches and _ seizures. 
Fifth, Sixth, Sev- 
enth and Eighth Amendments they 
spelled out the lessons they had 


Then in the 


learned in the Star Chamber and in 
other dark places by assuring to all 
men a right to a fair hearing, to 
trial by jury, to avoidance of self- 
incrimination and to protection of 
life, liberty and property through 
substantive and procedural process- 
es of law. These were safeguards put 
together for a great and solemn pur- 
pose, their object (as Zechariah Cha- 
fee has said) “to make it harder to 
punish innocent men and to require 
that guilty men should not be pun- 
ished by methods which produce the 
kind of society which is obnoxious 
to free men and women”. 

What better statement of the deep 
and decisive difference between the 
form of government which we have 
brought into being here and that of 
the Communist state than this one 
—that here we have a fixed deter- 
mination to avoid methods which 
will produce a society “obnoxious to 
free men and women”? And it is pre- 
which is 


uncertain and anxious can 


cisely because a society 
afraid, 
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carelessly destroy that which made 
it strong, that there is an urgent need 
that these rules of justice and legal 
due process be widely known and 
broadly understood. For the true 
meaning of basic rights, the funda- 
mental sense of how justice is ad- 
ministered and what makes law and 
order secure in a republic belong 
not only to those trained in the law 
but to all who seek to inherit the 
American democratic tradition. 

It is a basic and undeniable fact 
that in these times and in this kind 
of a world when democracy has most 
at stake, we need more zealous vigi- 
lance than ever before to assure that 
we do not here create the kind of 
society which is “obnoxious to free 
men and women”. What is desper- 
ately required as an essential part of 
the world struggle in which we are 
engaged is not fewer but more men 
free to think and act with requisite 
independence, wisdom and courage. 
What this country needs if we are to 
remain a land which is both free 
and brave is more great men to ac- 
complish more great things, and this 
greatness must be of the mind and 
spirit and not merely of the voice or 
of the arm. 

We fail in this test—and fail utter- 
ly and abjectly—when we become 
frightened and unnerved by whis- 
pers and shadows; when we assume 
that eternal vigilance requires that 
we become vigilantes; when we deny 
an auditorium to Bishop Bromley 
Oxnam solely on the ground that un- 
founded and unsupported charges 
have made him “controversial”; or 
when we refuse to listen to Aaron 
Copland’s “Lincoln Portrait” music 


lest his alleged past affiliations some- 
how make Lincoln’s words less mov- 
ing or meaningful; or when our 
Government finds a civil servant 
named Wolf Ladejinsky trustworthy 
for security purposes of the Depart- 
ment of State but not for those of the 
Trepartment of Agriculture; or when 
we establish visa restrictions so oner- 
ous and complex as to induce the In- 
ternational Red Cross to hold its 
convention in Canada rather than in 
the United States; in short and in 
Walter Lippmann’s phrase, when- 
ever we act as though we really be- 
lieve that the best way to prove you 
are not red or pink is to act yellow. 
The founders of this republic 
knew there would be times when this 
nation would be sorely tested, when 
public excitement would imperil lib- 
erties and when men would have to 
summon the greatest degree of re- 
straint and moderation. They also 
believed, however, that if men’s souls 
were being tried, there would always 
be those who would look back to 
the past in order better to under- 
stand the future. They did not be- 
lieve that this nation which they had 
built with their blood, their prayers 
and their hopes would in an hour of 
emergency forget basic forces of its 
strength while its people huddled si- 
lent and fear-bound like clusters of 
polyps. They knew that the coer- 
cive eliminaters of dissent would, as 
Mr. Justice Jackson put it, ultimate- 
ly seek out the dissenters. They un- 
derstood that a truly democratic na- 
tion could exist only on forthright- 
ness, courage, confidence and, above 
all, integrity. This, they knew, would 
require people of a clear eye, an 
open mind, and an understanding 
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The Fight We Must Not Lose 





Sol M. Linowitz practices in Rochester. 
A graduate of Hamilton College, he re- 
ceived his legal education at Cornell 
Law School where he was editor-in-chief 
of the Cornell Law Quarterly. He was a 
lieutenant in the Navy during World 
War II and also served as Assistant Gen- 
eral Counsel in the OPA in Washington. 
Mr. Linowitz is a member of the Board 
of Trustees of the University of Ro- 
chester. 





heart. 

These are some of the things we 
had better relearn in these troubled 
times—and quickly. These are things 
which all of us—the Bar, the press, 
educators and, indeed, all who are 
concerned with our national survival 
—must make known and understood 
throughout the land. For with them, 
and only with them, can we achieve 
our full strength as a nation. And 
with them—and only with them—can 
we truly fulfill our American destiny 
and win through to the tomorrow 
which can be ours. 


® On July 25, 1955, the Standing Committee on Law Lists of the American 
Bar Association issued a Certificate of Compliance to the Directory Pub- 
lishers, Inc., Galesburg, Illinois, publishers of International Trial Lawyers, 
for their 1955 edition. 
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The Client’s Eye View: 





What Every Lawyer Should Know 


by Henry F. Tenney - of the Illinois Bar (Chicago) 


® Readers of the Journal will probably remember Sue Grimes. About four years 
ago, she and her husband Fred consulted old Joe Chew about making their wills. 
(See 37 A.B.A.J. 489; July, 1951.) It was a harrowing experience. Lawyer Chew’s 
efforts to explain the difference between per stirpes and per capita imbued Mrs. 
Grimes with a prejudice against the legal profession that was strong even after 
four years. However, when she decided to buy the Black’s house (she and the 
children made the decision; Fred Grimes had nothing to do with it), she dis- 
covered to her dismay that lawyers had something of a monopoly over certain 
phases of the transaction. If she wanted the house (and the old carriage lamp over 
the gate), she must needs have a lawyer. And Mrs. Grimes did want that carriage 
lamp! So she and Mr. Grimes retained George Fry, old Joe Chew’s junior partner. 
Mr. Tenney shows that Sue Grimes is not a woman to be twice burnt, however. 
Read on to learn how she triumphed over the learned members of the Bar. 





® “Then its all settled”, said Mrs. 
Grimes. “We're selling our house and 
buying the Black house on Main 
Street.” 

“Yes”, said Mr. Barnum, the local 
real estate agent (or realtor, as he 
preferred to call himself). “Every- 
thing is settled subject, of course, to 
the usual closing adjustments and 
procedures.” 

“What in the world does that 
mean?” she asked suspiciously. “It 
sounds like lawyer-talk to me. Don't 
tell me we need a lawyer just to buy 
a house. If they ever get mixed up 
in this we'll be too old to walk up 
the stairs by the time we get into 
the new house. 

“Why, when I remember all the 
fuss Joe Chew made about our wills, 
I wonder lawyers ever get anything 
done. He kept muttering some non- 
sense about marital deductions, cash 
requirement for taxes, none of which 


had the slightest thing to do with 
Fred’s willing everything over to me. 

“IT think lawyers are charming so- 
cially, but impossible professionally. 
I love them as bridge or golf part- 
ners, but dressed up in their legal 
armor they scare me to death. So 
for heaven's sake, let’s not get them 
into it!” 

“Well”, said realtor Barnum, “I 
know how you feel, but I’m afraid 
we can’t help it.” 

“Why can’t you write up the pa- 
pers?” she asked. “You know more 
about this than any lawyer.” 

“Of course I could”, he said, “but 
I might lose my broker's license if 
I did.” 

“And why in the world would you 
lose your license?” she demanded. 

“Because I'd be practicing law”, 
he answered. 

“Do you mean to say!” she ex- 
claimed, “that these lawyers have 


things so fixed that nobody else can 
help us buy the house—can’t even 
fill in blanks in a printed form?” 

“That's the way it is”, said Mr. 
Barnum patiently. “Not only that, 
but there'll have to be four lawyers.” 

“Four gasped Mrs. 
Grimes, striking the palms of her 
hands smartly against her forehead 
and collapsing into the nearest chair. 
“Oh, brother, not four lawyers in the 
same room at the same time? Why 
four lawyers laid end to end would 
never reach a conclusion.” 


lawyers”, 


“Yes”, said the realtor, “together 
with Mr. and Mrs. Black, Mr. and 
Mrs. Goodrich who are buying your 
house, Mr. and Mrs. Carter who are 
buying their house, me and the es- 
crow officer.” 

“The escrow officer. What in the 
world is that?” asked Mrs. Grimes. 
“A man or some kind of a bird? 
What's he supposed to do?” 

“Perhaps”, said Mr. Barnum, “I'd 
better explain the whole procedure, 
then you'll understand the necessity 
for everything we do. You see, your 
title to this house is registered un- 
der the Torrens system.” 

“Meaning what?” asked Mrs. 
Grimes with some impatience. 

“Well, it means—no, I guess I 
won't try to explain. Suppose we 
come back to that later. The title to 
the Blacks’ house is covered by a 
title policy and is subject to a mort- 
gage. They are going to pay off their 
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What Every Lawyer Should Know 


mortgage with the money you give 
them for their house; that’s why an 
escrow is necessary.” 

“Did you say we were going to 
give them the money to pay off their 
mortgage?” she asked somewhat 
sharply. “Why, we don’t owe that 
money. I’m certainly not going to 
pay their debts for them and give 
them a big profit on the house too. 
You see, Mr. Barnum, I just happen 
to know how much they paid for 
that house and believe me, they're 
making plenty out of us.” 

“Well”, said Mr. Barnum, “they’re 

selling free and clear of the mort- 
gage.” 
“So what!” exclaimed Mrs. Grimes. 
“I should pay their debts for them? 
You know, I’m beginning to think 
there’s something fishy about this 
whole business.” 

“I'll tell you, Mrs. Grimes,” said 
the hard-pressed realtor, “suppose I 
come over tonight and talk to Mr. 
Grimes about it.” 

When the’ 5:35 arrived that eve- 
ning, Mrs, Grimes carefully noted 
the tired drag of her spouse’s feet 
as he climbed slowly up the stair- 
way frem the station platform. From 
long experience in handling a worn- 
out husband, she decided not to 
bring up the complications of their 
real estate venture until he had at 
least three ounces of eight-year old 
Bourbon coursing through his blood 
stream. This for the reason that Mr. 
Grimes hadn't been too keen on the 
move from the time she and the 
children first started putting the 
squeeze on him. But finally, like the 
constant dripping of water on a rock, 
their combined efforts gradually 
broke his mental resistance and they 
were able to bend him to their will. 
Had he only realized it, Mr. Grimes 
was licked from the start. He was up 
against the most powerful pressure 
group known to modern man—his 
wife and his children. 

“I give up”, he had finally said 
resignedly, “but don’t bother me any 
more. You carry it through.” This 
she had regarded as a command, not 
a request. 

When she judged him to be sufh- 
ciently fed and mellowed (at which 


science she regarded herself as an 
expert) , she backed gingerly into the 
subject. 

Brightly she said, “Fred, Mr. Bar- 
num was here this afternoon and 
everything is all set.” Then, after a 
pause, and inhaling a deep breath 
like a diver going off the high board, 
she added: “It’s all set, subject of 
course to the usual adjustments and 
closing procedure.” 

“Just what, in the name of the 
lost Charley Ross do you know about 
adjustments and _ closing proce- 
dures?” he demanded. 

“Oh, you know, lawyers, Torrens 
certificates, guarantee policies, mort- 
gages, escrows and all that non- 
sense”, she answered. 

Mr. Grimes looked at her with 
a tolerant smile such as you might 
use in talking to a precocious child. 

“Sue,” he said, “I'll give you a 
new hat if you understand one sin- 
gle word you are saying. In fact, you 
put up such a good bluff, I'll give 
you the hat anyway. Just ask Bes- 
Ben for something suitable for after- 
noon escrow wear.” 

“Well,” she said with a sigh of re- 
lief, “now it can be told. Fred, there’s 
something funny about the whole 
business. That old realtor, Barnum, 
said we needed four lawyers, which 
threw me for a loss on the first play. 
He seemed to think we were going 
to give the Blacks the money to pay 
off their mortgage, which makes no 
sense at all.” 

“Yes, it does”, said Mr. Grimes. 
“That's just what we're going to do 
and we're going to get the money to 
pay the Blacks with the money the 
Goodrichs’ get for the sale of their 
house and, yes, there’s another an- 
gle—Al Goodrich says he has to sell 
his house before he can pay for 
ours.” 

“It begins to sound like one of 
those chain reactions I read about”, 
commented Mrs. Grimes. “Isn't 
there any end to this sort of thing 
for heaven's sake?” 

“Well, we don’t need to worry 
about Al's part of it because he has 
his place under contract to those 
young Carters who moved here a 
couple of years ago. They've already 
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got a mortgage commitment from 
the F.H.A.” 

“Carters? Carters?” said Mrs. 
Grimes reflectively. “My goodness, 
they’re the people Madge Kennedy 
asked me to look up and be nice to. 
I’ve never had time to do anything 
about them.” 

“No, of course not”, said Mr. 
Grimes, “after all, they’ve only been 
here two years! Nice friendly town 
we live in!” 

“Well Fred, stop worrying! As 
soon as we get settled in the Blacks’ 
house, we'll have them over.” 

“Oh sure”, said Fred, “sometime 
next spring! You busy women!” 

“Well”, she said, “it looks to me 
like this . . . for us to buy a house, 
the Carters have to get a mortgage 
on the Goodriches’ house in order 
to pay the Goodriches so the Good- 
riches can pay us so we can pay the 
Blacks’ mortgage off so we can get 
their place free and clear, whatever 
that means. Is it really as simple as 
that, Fred? For us to buy a house 
only three other sales have to be 
made? Well, I never thought it 
would be so easy!” 

“Now, Sue, this all sounds com- 
plicated to you because you don’t 
know the law like I do. When we 
have the closing meeting, just be 
quiet and try to square yourself with 
the Carters. I'll handle the rest.” 

“Where does this closing meeting 
take place?” she asked, “In the Sta- 
dium or can we sell seats for it 
as a benefit at Soldier Field? I hope 
all the players wear numbers so 
we won't make any illegal passes of 
money and papers.” 

“Oh, the lawyers will take care of 
all that. You just sit there and try 
not to look too smug in your new 
escrow hat”, he answered. 

“Well”, said Mrs. Grimes, “if we 
do have to have a lawyer, let’s get 
that young George Fry in Joe Chew’s 
office—he probably won't charge as 
much as Joe would.” 

“Good idea”, responded Mr. 
Grimes. “George seemed to under- 
stand our wills even better than 
Joe did.” 

“I’m glad somebody understood 
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my will. I certainly didn’t! Marital 
deductions—my new hat.” 

After a short pause Fred yawned 
and said, “You know, I wonder what 
the tax implications are of all these 
transactions?” 

“Tax implications!” exclaimed 
Mrs. Grimes in a rising tone of 
voice. “Tax implications! Fred, I 
don’t know where you learn such 
words. If Junior used them I’d wash 
his mouth out with soap and water. 
Don’t tell me that Uncle Sam and 
his boys are part of this. We really 
will need Soldier Field. While we're 
at it, why not pay off all our social 
debts and invite the neighbors in 
for the party?” 

“Don’t be funny, Sue,” said Mr. 
Grimes. “If there aren’t taxes hidden 
in all this somewhere, the Govern- 
ment is sure slipping. But George 
Fry will know. Let’s leave it to him.” 

And so the wheels of four law 
offices meshed with those of the Tor- 
rens office and The Title Company. 
Such wheels grind slowly, but they 
grind exceeding fine. Eventually 
there came off the production line 
enough deeds, mortgages, releases, 
title opinions, contracts, affidavits, 
assignments, escrows, surveys and 
closing statements to satisfy the vo- 
racious appetite of the most meticu- 
lous closer. If laid end to end they 
would have reached from the bow- 
els of the County Recorder’s Office, 
up the stairs, across the street and 
into the throne room of The Title 
Company. 

Eventually closing day 
clear and bright. 

“Fine weather like this certainly 
ought to bring out a good crowd”, 
remarked Mrs. Grimes happily at 
breakfast that morning. 

“Good crowd for what’’? asked Mr. 
Grimes. 

“Fred, you haven't forgotten what 
day this is, have you? This is Na- 
tional Closing Day! Before the sun 
sets, three real estate titles will have 
passed forever from the shaking 
hands of three grantors and their 
spouses. If you want to know, I’m a 
little bit nervous as I was when we 
signed our wills.” 

“The only reason you're nervous 


dawned 


is because you don’t understand le- 
gal matters as I do. You just sit there 
and don’t make any of your funny 
cracks”, he warned. 

“Can't tell 
they’re doing something wrong?” she 
asked plaintively. 


I even them when 


“My God, no! Just keep quiet and 
let George and me talk for our side.” 

And so our two prospective vend- 
ees repaired to young George's office. 
As they paused briefly in George’s 
reception room, Mrs. Grimes picked 
out of the dog-eared reading matter 
on the clients’ table, a legal-looking 
pamphlet, the pages of which she 
idly turned over. He eye fell upon 
an article entitled “What Every Law- 
yer Should Know About Garnish- 
ments”. 

“Garnishments. Garnishments”’ 
she repeated, “I wonder what that 
means. Sounds as if it might be some 
kind of tossed salad.” 

On the next page was another ar- 
ticle entitled “What Every Lawyer 
Should Know About Fixtures”. She 
read the first sentence: “Fixtures are 
articles which were personalty but 
which by being annexed to realty 
are regarded as part thereof.” Some- 
how this sentence stuck in her mind. 
She pointed these articles out to her 
spouse, saying “My goodness, what 
useless bits of information lawyers 
have to burden themselves with. I 
think I'll write an article on “What 
Every Lawyer Should Know About 
the Use of His Mother Tongue’. 
I could give them a few good point- 
-rs.”” 

“For instance, 
Grimes skeptically. 

“I'd lay down just two simple 
rules”, she answered, “1. Never use 
any word with more than two syl- 
lables. 2. Never use more than twen- 
ty-five words in a sentence. Why, I 
remember one sentence in my will a 
page and a half long. Why don’t 
lawyers behave like human beings 
when they take their pen or their 
stenographer in hand?” 

Mr. Grimes was spared the neces- 
sity of answering by George's bus- 


what?” asked Mr. 


tling emergence from his inner 
office. 
So the lawyer and his two 
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clients walked up the street to The 
Title Company's imposing building. 
George was secretly pleased that they 
had come to him instead of to his 
senior partner. 

The other members of the cast 
were already assembled in an outer 
office waiting to be ushered into the 
arena where the main bout would 
take place. The players stood around 
eyeing each other with the stiff po- 
liteness of opponents about to tee 


off in an Inter-Club ladies golf 
match. 
Mrs. Grimes at once noted the 


other lawyers were much older and 
more at ease than her counselor. 
George pointed to one of them and 
said in an awed whisper, “He’s tax 
counsel!” 

‘What does that mean?” she asked. 

“Oh”, replied George, “he special- 
izes in Taxmanship.” 

She thought, but restrained her- 
self from saying, “So what!” 

As the party filed down the hall 
to the main gate, Mrs. Grimes felt 
she ought to say something encour- 
aging to young George, just to let 
him know she was not a bit fright- 
ened by these venerable members of 
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the Bar. So she slipped her arm 
through his saying, “George, darling, 
don’t be scared of these older men. 
Remember when you go to the post 
my two dollars are on your nose, so 
break away fast and grab the pole 
from the Tax Counsel!” 

“Thanks”, said George, “but don’t 
worry. There will be no arguments. 
We have already agreed on every- 
thing.” 

Then turning to realtor Barnum, 
Mrs. Grimes shook her finger warn- 
ingly and said, “Now remember, no 
practicing law or I'll have your li- 
cense revoked!” 

“Oh”, said the realtor, “I’m just 
here to collect my $10,000 commis- 
sion.” 

“My goodness!” she thought. “If 
old Barnum gets $10,000, I wonder 
what the lawyers get. Plenty I'll bet.” 

Shortly the assembled closers ar- 
ranged themselves in tiers around 
Escrow Officer’s desk. The four law- 
yers commenced disgorging number- 
less legal documents from their re- 
spective brief cases. The Grimeses 
drew good seats on the fifty-yard line 
and sat in wing back formation with 
their counsel. Quickly the Carter- 
Goodrich teams squared off and start- 
ed passing mortgages, releases and 
other papers of vital importance to 
every orthodox closing. They spoke 
in low, clipped tones like well- 
trained croupiers in a roulette game. 

“Why do they get to start first?” 
whispered Mrs. Grimes to her legal 
adviser. 

“Have you forgotten?” he an- 
swered, “that’s where the money 
starts—from the Carters. Then to the 
Goodriches. Then to us and then to 
the Blacks.” 

“Seems to me”, she said, “that the 
Carters are in starvation corner and 
that the Blacks slipped themselves 
into the best spot. Trust that Mrs. 
Black to feather her nest! If it’s all 
right with you, George, I’m still not 
going to like her or Tax Counsel.” 

By now the Grimes-Goodrich play- 
ers were on deck. George and his 
opposite number were batting a 
great variety of documents back and 
forth like two tennis players in the 
finals at Forest Hills. As George 


lobbed over a couple of affidavits, 
he laid one down in front of his 
client saying shortly, “Sign here, Mrs. 
Grimes!” 

“Don’t you think I ought to read 
it first?” she asked. 

“Oh, you can if you want’, he 
said, “but it’s not important—just an 
affidavit that you’re not suing Mr. 
Grimes for divorce.” 

“Not doing what!” she exclaimed. 
“Why I never thought of such a 
thing.” 

Then she read: “Susan Grimes, be- 
ing first duly sworn, deposes and says 
that she is not the Susan Grimes, 
plaintiff in an action for divorce now 
pending in the Circuit Court of Cook 
County, Case No. 1657 C 245.” 

“What a silly idea. I wonder who 
this Susan Grimes is? Probably older 
than I am. Maybe I ought to help 
her out. I'll bet her husband beats 
her! The drunken beast!” Then 
turning to George, she said, “After 
all, George, this affidavit makes a 
pretty blunt denial. Would it be all 
right if I added ‘to the best of my 
knowledge and belief’? That would 
tone it down some.” 

“No, Mrs. Grimes”, said George, 
“sign it just as it is.” 

“O.K.”, she said, “but if I get in 
any trouble about it I don’t want 
to see you standing outside my cell 
saying ‘But Mrs. Grimes, they can’t 
put you in jail for that.’ ” 

During a lull in the play when 
George and Mr. Grimes were exam- 
ining something called a closing 
statement, Mrs. Grimes thought she 
might as well make some pleasant 
chit-chat with Mrs. Black. She kicked 
off the ball by saying, “You know, I 
like that old carriage lamp at the en- 
trance to the driveway, very much.” 

“Yes, it is nice’, Mrs. Black. re- 
plied. “We picked it up on the Cape 
last summer.” Then after a pause, 
“Of course you know it doesn’t go 
with the house.” 

“Doesn't go with the house!”” Mrs. 
Grimes almost shouted. “That lamp 
is mostly the reason for buying the 
house!” Then turning to George, she 
said, “Did you hear that?” 

“No”, he replied, plainly annoyed 


816 American Bar Association Journal 


at the interruption. “What did she 
say?” 

“She said that the carriage lamp 
doesn’t go with the house”, she re- 
plied, in a tone of voice indicating 
that she didn’t expect George to be- 
lieve that a rational human being 
could have made such an outrageous 
statement and also that she expected 
instant and vigorous backing from 
her counsel. 

“That depends on whether it’s a 
fixture or not’, George Fry an- 
swered., 

“What is a fixture?’ asked Mr. 
Grimes of no one in particular. 

The word “fixture” instantly rang 
a bell with Mrs. Grimes. “Yes,” she 
thought, “that’s what I read about 
in George’s office.” Then like a vet- 
eran actress getting her cue in the 
wings of the Metropolitan Opera 
House, she struck the best pose she 
could from a sitting position and an- 
nounced in a clear, firm voice: “Fix- 
tures are articles which were person- 
alty but which by being annexed to 
realty are regarded as part thereof.” 

This declaration was followed by 
a silence so profound that the noise 
made by a warranty deed falling on 
the thick carpet would have resound- 
ed through the closing hall like a 
clap of thunder. 

Finally Mrs. Black recovered sufh- 
ciently to turn sharply to Tax Coun- 
sel and exclaim, “Don’t let them get 
away with it! Do something! Say 
something, for heaven’s sake!” 

Tax Counsel had of recent years 
been so busy specializing in “mat- 
ters relating to federal taxation” that 
the law of fixtures he recalled but 
vaguely from law school days. 

“Don’t worry, Mrs. Black”, he said, 
“I’m sure this lamp is not sufficient- 
ly annexed to the realty to become 
a part of it.” 

“Well,” said Mrs. Grimes still very 
much in command of the situation, 
“I can tell you all about how it is 
annexed. Last Hallowe’en, I was 
afraid somebody might carry it off, 
so I went over and took a good look 
at it. The post is set in concrete so 
firmly that Sampson himself couldn’t 
budge it, and that lamp is fastened 


(Continued on page 874) 
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Treaty-Made Law: 


A Case in Point on Procedural Deficiencies 


by Donald C. Beelar - of the District of Columbia Bar 


= Most lawyers would probably feel themselves well equipped to answer a simple 
question like, “Can an alien be licensed to pilot an aircraft in the United States?” 
Particularly so if they had a week or ten days in which to do the necessary research 
in the applicable federal statutes and regulations. Mr. Beelar’s article shows that it 
is not so simple—not if the question is in an area of the law in which the provisions 
of some treaty may be relevant. Mr. Beelar declares that his point is well taken re- 
gardless of the final disposition of the Bricker Amendment. 





Laws are intended for all our people 

to live by; and the people go to law 

offices to learn what their rights un- 

der these laws are. Jackson, J., 341 U.S. 

384, at 396. 

* If you are an attorney who comes 
in contact with federal law you 
doubtlessly rely on the United States 
Code. It is gratifying to learn that 
the 1952 edition is one-fifth “positive 
law” and the remaining four-fifths, 
now prima-facie evidence of the law, 
are in the process of codification and 
re-enactment into positive law. 
Nothing less than “‘positive law” can 
give an attorney that feeling of con- 
fidence which is so essential in deal- 
ing with a subject covered by a fed- 
eral statute. But is this confidence 
well founded? 

There is one glaring deficiency in 
the lawyer’s facility to ascertain what 
is the law. Most everyone by now is 
familiar with the fact that provisions 
of a federal statute can be indirectly 
repealed or modified by a subse- 
quent convention, treaty or executive 
agreement. Also new law can be “en- 
acted” without notice or knowl- 


edge. It is not our purpose here to 
fan the smoldering fires of the Brick- 
er Amendment. Our query is how 


does an attorney know whether a 
positive provision of law has been 
displaced or superseded by some con- 
vention or treaty? 

Consider for example an actual 
case. (Only the names and places 
have been withheld to protect the 
innocent.) And it could happen to 
anyone, even you and me. 

An airline company in, say, the 
central United States, desired to em- 
ploy a certain pilot. The answer to 
the citizenship question was “Cana- 
dian”. The personnel department, 
being either curious or efficient, 
asked for a legal opinion on the em- 
ployment eligibility of an alien pilot. 

Perhaps if this question were given 
to a dozen different lawyers they 
would start out in as many different 
directions. A bit of research in al- 
most any direction would soon es- 
tablish that the licensing of persons 
to fly airplanes has long since been 
pre-empted by the Federal Govern- 
ment. This would lead to the Civil 
Aeronautics Act of 1938, as amend- 
ed (49 U.S.C. § 401, et seq.), a care- 
ful reading of which, however, would 
reveal nothing about the licensing 
of alien pilots. In dealing with a 


field under regulation by a federal 
agency, it is not the statute that is 
revealing or complicated but the 
bulk output of regulations thereun- 
der. This search brings to light CFR 
“Title 14—Civil Aviation”, a neatly 
printed volume of 983 pages not in- 
cluding the pocket supplement of 
367 pages. Somewhere in this tome, 
you say to yourself, there should be 
some fine print on the alien pilot 
question. It occurs to you all along 
that there just must be aliens flying 
airplanes in the United States, ¢.g., 
like driving cars or boats. There are 
foreign-flag airplanes daily coming 
into or transiting the United States. 

Maybe the difficulty has to do with 
the piloting of an aircraft of United 
States’ registry? Section 21.12 of the 
Regulations turns up with a para- 
graph entitled “Citizenship”. This 
provides (to paraphrase), that a pi- 
lot must be a United States citizen 
or a citizen of a foreign government 
which grants reciprocal pilot priv- 
ileges to our citizens. This would 
seem to provide a clear-cut answer 
if we only knew whether Canada 
grants reciprocal rights. There are 
a large number of other regulations 
dealing with “aeronautical knowl- 
edge”, “physical condition”, “aero- 
nautical experience” and various 
proficiencies including, to wit, “ra- 
dio skill” (Section 21.18). No men- 





1. Su uent to the event in question, the 
CAA itself found it administratively im- 


practical to ascertain what forei coun 
granted reciprocal pilot rights nited States 
citizens and in 1954, Sec. 21.12 was 


changed so that a pilot may be a citizen of 
any country or of no country. 
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tion is made in these Regulations 
that the exercise of radio skill in an 
aircraft cockpit is restricted by an- 
other law and a sister agency, the 
FCC, to one holding a license to op- 
erate a radio transmitter. 

It just so happens that you know 
from experience one of the many 
duties of a pilot is to communicate 
by radio. This leads you on a detour 
out of the Civil Air Regulations 
back into the main body of the law, 
the United States Code, Title 47, i.e., 
Communications Act of 1934, as 
amended. 

Section 301 of that Act prohibits 
a person from using and operating a 
radio station without an FCC li- 
cense. Non-observance can add up 
to $10,000 or two years imprison- 
ment or both. The prohibition ex- 
pressly applies to radio stations upon 
any vessel or aircraft of the United 


States. Moreover, Section $18 pro- 
vides that each radio station, even 
though licensed, must be “actually 
operated” by a person holding an 
operator’s license. The payoff-provi- 
sion is found in Section 303 (1) 
which restricts the licensing of radio 
station operators to citizens of the 
United States. 

It begins to look bad for our Ca- 
nadian pilot applicant. 

An attorney never jumps to con- 
clusions without a lot of cross-check- 
ing. The FCC, like the CAB and 
CAA, also has its file of regulations, 
Part 9 of which is entitled “Aviation 
Services”, 47 CFR 9.10-9.1005. This 
body of agency law dealing with avi- 
ation radio services in general, and 
aircraft radio stations in particular, 
is negative of any provision either 
on Canadians, aliens or licensed op- 
erators of aircraft stations. FCC Part 
13, however, entitled “Commercial 
Radio Operators’ quite positively 
requires a radio operator’s license by 
any person operating an aircraft ra- 
dio station. Rule 13.5 on eligibility 
of a licensed radio operator specifies 
United States citizenship, which 
could hardly be otherwise in view of 
Section 303 (1) of the Act. The next 
step in this research is to run 
through all available annotations, 
loose-leaf services, and in this case 
the trade service, Pike and Fisch- 
er, Radio Regulations. Everything 
checks out. The controlling regula- 
tions are still in force. There has 
been no change in the law. Section 
303 (1) is decisive. 

Conclusions: 

1. A Canadian citizen otherwise 
qualified may obtain an airman’s cer- 
tificate which will authorize him to 
pilot a United States aircraft. 

2. A Canadian citizen, however, is 
disqualified by statute from being 
granted a radio operator's license 
which is required for the operation 
of an aircraft radio station. 

3. Since the duties of a transport 
pilot embrace both flying of the air- 
craft and operation of its radio trans- 
mitting equipment, the alien’s dis- 
qualification to perform an insep- 
arable part of the duties of a pilot 
operates to disqualify a Canadian 
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citizen from pilot employment with 
the airline company. 

These conclusions seem unassail- 
able. To hire a pilot who can’t op- 
erate a radio station would be like 
hiring a paper hanger who didn’t 
have even one arm. 

You have complete confidence in 
the answer given. You wish that all 
legal opinions were susceptible of 
such a definite answer. Your opinion 
is thereupon put into final form, 
signed and delivered. The file is 
marked closed. 

If that were all, there would be 
no story. The sequel happened about 
like this. The next time you heard 
of the case, the personnel depart- 
ment is on the telephone reminding 
you of your opinion on the Canadian 
pilot question and telling you that 
you are as wrong as rain, or words 
to that effect, and how come you had 
never heard of Treaty Series 2508. 
No attorney likes to be told he is 
wrong, especially by a layman. 

For a flashback of the supervening 
events, it seems that the Canadian 
applicant had made inquiries back 
home about employer-discrimination 
in the United States against Cana- 
dian citizens. This got into diplo- 
matic channels to Washington where 
it found its way into the roulette of 
inter-departmental references which 
came to rest on No. 2508, being 
Telecommunications Convention Be- 
tween the United States and Can- 
ada, effective May 15, 1952. Article 
I thereof provides in full as follows: 

With respect to radio equipment in- 
stalled on civil aircraft of either coun- 
try and properly licensed by the coun- 
try of registry for the primary purpose 
of navigation and safe operation of 
the aircraft a United States citizen 
holding a pilot license and, in addi- 
tion, a radio operator license issued by 
the United States of America, may 
operate such radio equipment on an 
aircraft registered in Canada and op- 
erated in either country, and a Cana- 
dian citizen holding a pilot license 
and, in addition, a radio operator cer- 
tificate issued by Camada, may oper- 
ate such radio equipment on an air- 
craft registered in the United States 
of America and operated in either 
country; provided, that the operation 
of such radio equipment shall be in 
accordance with local law and regu- 
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lation and complementary to his func- 
tions or duties as a pilot; provided 
also, that either country may require, 
for security purposes or to assure fa- 
miliarity with domestic radio operat- 
ing regulations and procedures, the 
registration or examination of citizens 
of the other country and the issuance 
of a permit for the privileges set forth 
herein. 

After some days’ delay in obtain- 
ing a copy of this five-cent docu- 
ment (which is about the amount 
you feel like after reading Article 1), 
you begin to wonder how the exist- 
ence of this thing didn’t show up 
anywhere in your research. You 
back-track, like a criminal returning 
to the scene of the crime, over all 
statutes, CAA, CAB and FCC regu- 
lations and their annotations. After 
painstakingly tracing these sources 
you arrive at the following some- 
what astounding findings and con- 
clusions: 

1. The available compilations of 
federal law contain no reference to 
treaties which may change existing 
law or enact new law. 

2. Although the principal purpose 
of TS-2508, the United States-Cana- 
dian Convention, was to overcome 
the disability of Section 303(1) of 
the Communications Act of 1934 as 
to Canadian nationals being granted 
radio operator licenses, the Conven- 
tion makes no mention of Section 
303(1). The annotations to that Sec- 
tion contain no reference to the 
Convention. 

3. The rules and regulations of 
the CAB and CAA contain no ref- 
erence to the Convention. On the 
contrary, these regulations imply no 
citizenship disability for persons per- 
forming pilot functions including 
radio. 

4. The FCC rules and regulations, 
as pertains to Section 303(1) or Part 
9-Aviation Services or Part 13-Com- 
mercial Radio Operators, nowhere 
indicate the existence of the Cana- 
dian Convention.’ On the contrary, 
these rules show no breach in the 
absolute prohibition against aliens 
being radio operators of aircraft 
radio stations.? 

5. There is no cross-reference be- 


tween the CAA regulations and the 
FCC regulations relating to use of a 
pilot’s license by one in possession 
of a valid radio operator's license, 
or relating the exercise of an air- 
craft radio operator's license to one 
in possession of a valid airman’s 
certificate. 

6. Due diligence in the use of fa- 
cilities normally available to a law 
office would not reveal the existence 
of TS-2508 or its contents. 


Of course, once such a treaty be 
comes known, it is not difficult to 
corroborate its existence. Like any 
puzzle, it is very simple if you al- 
ready know the solution. With the 
existence of TS-2508 having come to 
your attention, albeit in the unor- 
thodox and unprofessional manner 
above recited, you delve more in- 
tensely into the problem; why no no- 
tice, no citation, no red flag. You 
bridge the gap in this post-mortem 
phase of the research with the 
following: 

1. No notice of the proposed Con- 
vention was carried in the Federal 
Register. 

2. Senate ratification was devoid of 
any indication that Section 303 (1) 
was being modified. 

3. Annual report of the Federal 
Communications Commission for the 
year in question, although reporting 
on subject matters such as “Inter- 
national Treaty Activities’, “Aero- 
nautical Radio Services’, “Aviation 
Organizations and Conferences” and 
“Aircraft Radio Stations”, contains 
no mention of the United States- 
Canadian Convention. 

4. This 
United States Code Congressional 
Service. 


treaty is not listed in 


5. Although the annual output of 
treaty-law for 1951 is contained in a 
two-volume compilation of 2,589 
pages entitled United States Trea- 
ties and Other International Agree- 
ments, there is no subject-matter di- 
gest of these documents. There is no 
current slip service or digest and the 
bound compilations are some two 
years behind, e.g., the 1952 edition 
is not available as of January, 1955 





Treaty-Made Law 


(see 1 U.S.C. § 11 Za). 

6. “ ‘Little and Brown’s’ Edition 
of Laws and Treaties” “advertised” 
in | U.S.C. § 113 may provide some 
assistance except that telephone in- 
quiries of two leading book stores in 
the Nation’s capital produced the in- 
formation that according to them no 
such edition currently exists. 

Concluding caveat: When dealing 
with a provision of positive law of a 
sort which might be changed or su- 
perseded by some treaty, convention 
or agreement the chances are you 
won't know about and can’t find it. 

The saying at law is “where there 
is a wrong, there is a remedy”. In 
any event, the problem illustrated by 
the above case would seem to indi- 
cate, as a minimum, the following 
procedural improvements: 


1. It would seem reasonable that 
the United States Senate when called 
upon to ratify a treaty should know 
whether or not it is changing or 
superseding existing statutory law. 

2. When the subject matter of a 
treaty changes or enacts new law in 
a field regulated by a federal agen- 
, some public notice of the pro- 
posal should be given. (At this point 
of metamorphic juncture from a 
“foreign affairs function” to domes- 
tic law, public notice would seem to 


cy 


facilitate good administration.) 

3. Where a treaty changes or su- 
persedes a provision of law regulated 
by an agency, the rules of the inter- 
ested or sponsoring agency should 
contain a citation to the treaty, and, 
if necessary, modifications should be 
made in the rules. 

4. Publishers of legal services 
should annotate or cite applicable 
treaties which affect statutory law, or 
raise a flag in the preface that no 
consideration is given to treaty-made 
law. 

The foregoing improvements 
should be placed in effect quite re- 
gardless of the Bricker Amendment 


controversy or its outcome. 


2. Pike and Fischer, I R.R. 52.501 does have 
eight pages of fine print listing treaties relat- 
ing to radio, 1910 to date, giving the TS. 
number and bare-subject-title but their pro- 
visions are not cited or collated in the specific 
provisions of law or rules. 
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What Price Divorce? 


Section 71 of the 1954 Code 


by Frank L. Mechem - of the Washington Bar (Seattle) 


® This is another in a monthly series of articles on the new Internal Revenue 
Code which began in the November, 1954, issue of the Journal. The articles are 
written by committee or subcommittee chairmen of the Section of Taxation and 
are edited by John W. Ervin, Chairman of the Section’s Publications Committee, 
as a service of the Section to help Association members understand the changes 


made by the ew law. 





® Not so many years ago the stand- 
ard procedure for settling a divorce 
or legal separation consisted of an 
agreement with respect to the cus- 
tody of children, if any, and some 
form of property settlement between 
the spouses, with a court making its 
own determination if the parties 
were unable to agree. Thus, the eco- 
nomics of the matter related entirely 
to the kind and extent of economic 
benefits the husband should be re- 
quired to provide for the wife and 
children.’ 
' In these “good old days” income 
taxes were about the furthest thing 
from the minds of the parting spous- 
es for the very simple reason that the 
fates were so low, even in the higher 
brackets, that there was no incentive 
to give taxation a major position in 
the matter. By comparison with oth- 
er considerations the impact of the 
income tax on the solution of the 
economics of the problem was rather 
insignificant.? Practically any law- 
yer could successfully handle a di- 
vorce or legal separation matter 
(and most of them did) without re- 
gard to his expertness in matters of 
income taxation. 

Today, our general practitioner, 


as well as those members of the Bar 
who tend to specialize in domestic 
relations, can adequately advise and 
represent their client, whether hus- 
band or wife, with respect to the 
economics of the matter only if they 
are well informed concerning the 
income tax implications of any set- 
tlement agreed upon by the parties. 
This results, of course, primarily 
from the fact that income tax rates 
have increased so sharply that they 
may, potentially, take more than 
one half of every dollar involved in 
the settlement.* A secondary reason, 
but one closely associated with the 
first, is that the income tax laws have 
in recent years focused specifically 
upon this phase of the matter, now 
covered by Section 71 of the Internal 
Revenue Code of 1954.4 

Prior to the enactment of Section 


22 (k) of the 1939 Code the husband 
was required to pay over to the wife 
an amount of alimony either agreed 
to between the parties, or fixed by a 
court, which she received tax free 
while he had to provide the income 
tax on the full amount of the ali- 
mony payments, and since these ali- 
mony payments more often than not 
came out of the husband’s current 
earnings, the economic burden cast 
upon him was disproportionately 
great. So Congress enacted Section 
22 (k) and said that in certain cir- 
cumstances and within certain lim- 
itations such alimony payments 
would be deductible by the husband 
and were taxable to the wife. Nu- 
merous articles and commentaries 
have been published analyzing and 
discussing the consequences of this 
rule.5 The substance of this effort 
will not be repeated here. It is sufh- 
cient for our purposes to point out 
that the wording of Section 22 (k) 
and the limitations placed upon the 
deductibility of payments required 
to be made by husband to wife re- 
sulted in many uncertainties and 





1. In more modern times it happens on rare 
occasions that the flow of economic benefits 
is reversed in favor of the husband, but these 
occasions are so rare that they will be entirely 
disregarded for the purposes of this com- 
mentary. 

2. For example, the top income tax bracket 
in 1940 was 75 per cent, and for a person with 
a net taxable income of $20,000.00 it was only 
21 per cent; in 1930 the percentages were 20 
per cent and 4 per cent respectively, and resi- 
dents of community property states paid at 
an even lower rate because of the privilege of 
splitting the income in separate returns for 
husband and wife. Poe v. Seaborn, 282 U.S. 
101. 
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3. The term “settlement” is here used very 
broadly to include all forms of economic bene- 
fit required to be conferred by one spouse 
upon the other in connection with the divorce 
or separation. 

4. Prior to the 1954 Code, and beginning 
with the Revenue Act of 1942, the applicable 
provisions were contained in Section 22(k) of 
the Internal Revenue Code of 1939. Some of 
the changes from the earlier law made by 
the 1954 Code will be noted in the text of this 
commentary. 

5. See New York University, Institute on 
Federal Taxation: 6th Institute, pages 1070, 
1088; 7th Institute, page 849; 8th Institute, 
page 1033; 12th Institute, page 507; 26 Taxes 
1105; 27 Taxes 975; 28 Taxes 911, 917 and 929. 
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very considerable litigation since, if 
the payments were not taxable to 
the wife they were not deductible by 
the husband.® 

Section 71 of the 1954 Code does 
a substantially better job of it. This 
section carries over the basic proposi- 
tion of Section 22(k) that “true” 
alimony is taxable to the wife and is 
deductible by the husband, but it 
also goes further and enlarges upon 
the kinds of payments that will be 
recognized as alimony for these pur- 
poses by removing or modifying 
some of the former limitations. The 
general rules covering the basic item 
of alimony are set out in three cate- 
gories, consisting of Subsections (a) 
(1), (a)(2) and (a)(3) of Section 
71, each dealing. with a different fac- 


tual situation. These will now be 
examined in detail. 
Section 7I(ay1). This subsec- 


tion provides that where a wife is 
divorced or legally separated from 
her husband under a decree of di- 
vorce or separate maintenance she 
is taxable, in general, upon all pe- 
riodic payments received by her 
from the husband after the effective 
date of the decree if either the de- 
cree or a separate written instrument 
“incident to such divorce or separa- 
tion” (commonly an agreement be- 
tween the parties) requires the hus- 
band to make such payment in ful- 
fillment of his marital obligation to 
the wife. In this connection it is im- 
portant to note that the payments 
must have the effect of discharging a 
legal obligation, arising out of the 
marital relationship, which “is im- 
posed on or incurred by the hus- 
band under the decree or under a 
written instrument incident to such 
divorce or separation”. This require- 
ment, which was also present in the 
1939 Code, eliminates payments 
made voluntarily by the husband, 
and payments not made pursuant 
to a decree or written agreement in- 
cident to the divorce or legal 


separation.? 

Section 71(a)2). A wife is also 
taxable upon all periodic payments 
received by her from the husband 
after the execution of a written sep- 
agreement and 


aration which are, 


under the terms of the agreement, 
required to be made in fulfillment 
of the husband’s marital obligation 
to the wife. However, this rule is 
inapplicable if the parties are not 
actually separated (regardless of the 
existence of such a written separa- 
tion agreement) or if they make a 
single income tax return jointly. 
This rule had no counterpart in 
the 1939 Code and is a designed ex- 
pansion of the theory that the dis- 
proportionate tax burden upon the 
husband should be eliminated where 
there has been a formal economic 
readjustment between the spouses in 
circumstances closely akin to those 
covered by Subsection (a) (1), noted 
above. Here, as in that subsection, 
it seems clear that payments volun- 
tarily made by the husband and pay- 
ments not actually required to be 
made by the separation agreement 
are not within the rule. 
71(ay3). An 
change from the 1939 Code is con- 
tained in the further rule that all 


Section additional 


periodic payments received by the 
wife from her husband under a court 
decree requiring the husband to 
make the payments for her support 
and maintenance are taxable to her 
and deductible by the husband pro- 
vided they are separated and do not 
make a single return jointly. The 
rule is applicable, however, only to 
such payments received by the wife 
after August 16, 1954 (the enact- 
ment date of the 1954 Code), under 
a decree entered after March 1, 1954. 

Apparently this rule is applicable 
regardless of the nature of the pro- 
ceeding in which the court decree is 
entered, and if under local law such 
a decree may be obtained without a 
divorce action, a legal separation by 
court action or a formal written sep- 
aration agreement the rule never- 
theless would apply. 

In all three of these rules it is ex- 
pressly provided that the periodic 
payments will qualify even though 
not made at regular intervals. This 
is a desirable qualification because 
it often happens that for reasons en- 
tirely beyond his control a husband 
is unable to make one or more ali- 
mony payments on the exact date 
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when due and, obviously, such a vari- 
ation should not deprive him of the 
benefit of these rules. 

With respect to the first two rules 
noted above periodic payments 
which otherwise qualify under those 
rules are fully taxable to the wife 
and deductible by the husband al- 
though such payments are attribut- 
able to trusteed property, life insur- 
ance, endowment, or annuity con- 
tracts and perhaps may include pay- 
ments received by the wife pursuant 
to a transfer to her by the husband 
of a life estate in real or personal 
property. For reasons not at all clear 
to the writer the third rule entirely 
omits any reference to such indirect 
payments. Possibly the thought was 
that such indirect payments would 
never be encountered in the circum- 
stances and situations covered by the 
rule, but this seems to be a rather 
violent assumption, in view of the 
statement in the Report of the Sen- 
ate Finance Committee indicating 
that the same result was intended 
here as in the case of a decree of 
separate maintenance. Report, page 
il. 

In the case of trusteed property 
the first two rules are applicable 
whether or not the payments are 
made from income or principal and 
the code provisions relating to trust 
distributions are applied in deter- 
mining the time for taxing such 
payments.® 

Care must be taken to distinguish 
between payments made by a hus- 
band for the support of minor chil- 
dren from alimony and separate 
maintenance payments made to the 
wife which may qualify under one 
of the foregoing three rules. The 
statute expressly excludes from the 
three rules all payments for the sup- 
port of minor children “of the hus- 
band”.® 





6. See footnote 5, supra. 

7. In the following cases it was held that 
this requirement had not been satisfied: Landa 
v. Commissioner, 211 F. 2d 46; Julia Nathan, 
19 T.C. 865; Benjamin B. Coz, 10 T.C. 955; 
Ben Myerson, 10 T.C. 729. 

8. See Section 682(b). 

9. Section 71(b) which reads as follows: 
Payments To Support Minor Children.—Sub- 
section (a) shall not apply to that part of 
any payment which the terms of the decree, 
instrument, or agreement fix, in terms of an 
amount of money or a part of the payment, 
as a sum which is payable for the support of 
minor children of the husband. For purposes 
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Because of this rule it is extremely 
important that any decree, instru- 
ment or agreement be carefully 
worded to reflect accurately the real 
nature of the payments. Most of the 
difficulty in connection with this 
rule, which was also present in the 
1939 Code, will result from obscure 
or uncertain language or the use of 
language which does not reflect the 
real intention.° 

Section 71 (c) states the ‘general 
rule that installment payments of a 
principal sum do not qualify as “‘pe- 
riodic payments” within the mean- 
ing of Subsection (a) of Section 71 
unless the principal sum is payable 
over a period of more than ten years 
from the date of the decree, instru- 
ment or agreement requiring the 
payment, and even then only to the 
extent of 10 per cent of the principal 
sum in any one taxable year."! 

‘This rule, which is carried over 
from the 1939 Code, has been the 
source of considerable litigation. 
Frequently divorce decrees or prop- 
erty settlements refer to lump sum 
obligations, payable in installments, 
as alimony payments or as mainte- 
nance and support payments. How- 
ever, the statute seems to make it 
quite clear that such payments, even 
though required to be made at regu- 
lar stated intervals, do not constitute 
periodic payments (unless payable 
over a period of more than ten years) 
and the courts have dealt fairly strict- 
ly with the rule. For example, it has 
been held that payments at a fixed 
rate for a period of ten vears or less 
are not periodic because the net re- 
sult is a legal obligation by the hus- 
band to pay a principal sum in in- 
stallments.!? But in other cases it has 
been held that if there is added to 
the husband's obligation a proviso 
that the payments shall cease if the 
wife remarries or dies, then the pay- 
ments become periodic payments 
and are taxable to the wife and de- 
ductible by the husband. This is on 
the theory that the contingency with 
respect to the payments makes it im- 
possible to compute a_ principal 
sum.'8 There are a good many vari- 
ations of this problem and an occa- 
sional decision will be found apply- 


ing this rule more liberally in favor 
of the husband, and perhaps not all 
of the decisions can be entirely rec- 
onciled,'* 

In the case of alimony arrearages 
which are paid in a lump sum the 
rule has been developed that if the 
amounts had been periodic pay- 
ments when due then the arrearages, 
paid in a lump sum, are also peri- 
odic payments for the purposes of 
Section 71 (a).15 

The requirement that payments 
made by the husband must have the 
effect of discharging a legal obliga- 
tion to support the wife has also 
given rise to substantial litigation 
under the parallel provision of the 
1939 Code and those decisions, like 
the decisions dealing with payment 
of a principal sum in installments, 
are applicable under the 1954 Code. 
Most of the cases holding that this 
requirement was not satisfied in- 
volve payments of alimony by the 
husband to the wife, either entirely 
voluntarily and without any agree- 
ment, or pursuant to am agreement 
made after a divorce decree which 
provided for no alimony.'® Other 
cases have reached the same result 
on the ground that the payments 
were in settlement of property rights 
or in satisfaction of some other legal 
obligation existing at the time of the 
divorce.1* This requirement is not 
relaxed in the 1954 Code. 

There are, of course, many cases 
decided under the 1939 Code pro- 





of the preceding sentence, if any payment is 
less than the amount specified in the decree, 
instrument, or agreement, then so much of 
such payment as does not exceed the sum 
payable for support shall be considered a 
payment for such support. (Italics added.) 

10. The judicial handling of this rule is 
illustrated by the following decisions: Robert 
W. Budd, 7 T.C. 413; Dora H. Moitoret, 7 T.C. 
640: Martha J. Blyth, 21 T.C. 275, Henrietta S. 
Seltzer, 22 T.C. 203; Velma B. Vargason, 22 
T.C. 100. 

The possible significance of the words “of 
the husband” should be noted. Would this 
exclusion apply to support payments for an 
unadopted child—say, a child of the wife by 
a former marriage? 

11. The language of this subsection is as 
follows: 

“(1) For purposes of subsection (a), in- 
stallment payments discharging a part of an 
obligation the principal sum of which is, 
either in terms of money or property, specified 
in the decree, instrument, or agreement shall 
not be treated as periodic payments. 

“(2) Where period for payment is more 
than 10 years.—If, by the terms of the decree, 
instrument, or agreement, the principal sum 
referred to in paragraph (1) is to be paid 
or may be paid over a period ending more 
than 10 years from the date of such decree, 
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Kennell-Eltis 
Frank L. Mechem has been practicing 
in Seattle since 1943. A graduate of the 
University of Chicago and of the 
University of Chicago Law School, he 
is a former professor of law at the 
University of Washington, and has 
served as senior attorney in the Office 
of Chief Counsel of the Internal Reve- 
nue Service, head of the Interpretative 
Division, and Assistant Chief Counsel 
in the office of the Chief Counsel of 
the Internal Revenue Service. 





visions denying deductibility of pay- 
ments by the husband to the wife 
and holding that such payments 
are not taxable to her which are no 
longer controlling because of the 
changes made in the 1954 Code. Ac- 
(Continued on page 859) 


instrument, or agreement, then notwithstand- 
ing paragraph (1) the installment payments 
shall be treated as periodic payments for 
purposes of subsection (a), but (in the case 
of any one taxable year of the wife) only 
to the extent of 10 percent of the principal 
sum. For purposes of the preceding sentence, 
the part of any principal sum which is allo- 
cable to a period after the taxable year of the 
wife in which it is received shall be treated 
as an installment payment for the taxable 
year in which it is received.” (Italics added.) 

12. Estate of Frank E. Orsatti, 12 T.C. 188. 
Thus an obligation to pay $100.00 per month 
for ten years would produce a principal sum 
of $12,000.00 and since the payment period is 
not mere than ten years the payments are 
not taxable to the wife and they are not de- 
ductible by the husband. 

13. Baker v. Commissioner, 205 F. 2d 369; 
Estate of Frank Charles Smith v. Commis- 
sioner, 208 F. 2d 349. 

14. See the following cases: Myers v. Com- 
missioner, 212 F. 2d 448; Roland.Keith Young, 
10 T.C. 724. Compare, James M. Fidler, 20 T.C. 
1081; Clay W. Prewett Jr. 22 T.C. No. 38. 

15. See Grant v. Commissioner, 209 F. 2d 
430. 

16. See footnote 7, supra. 

17. See John Sidney Thompson, 22 T.C. No. 
39. 
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The 1955 Ross Prize Essay: 





The Scope of the Phrase /nterstate Commerce 


by Robert L. Stern - of the Illinois Bar (Chicago) 


® This was the essay chosen by the judges as the best of the entries in the 1955 
Ross Prize Essay Contest, conducted annually by the Association under the terms 
of the will of the late Judge Erskine M. Ross, of Los Angeles. This year’s com- 
mittee of judges, traditionally a practicing lawyer, a judge and a teacher of law, 
was composed of Karl C. Williams, of Rockford, Illinois, immediate past President 
of the Illinois State Bar Association, Richard H. Chambers, of Tucson, Arizona, 
Judge of the United States Court of Appeals for the Ninth Circuit, and Harold C. 
Havighurst, Dean of the Northwestern University School of Law. 





® Whether “interstate commerce” 
should be redefined depends upon 
the content of the present definition 
and upon whether a change in that 
meaning will better serve the inter- 
ests of the people of the United 
States. Neither the broad question 
nor its parts can be answered, how- 
ever, unless they are placed in prop- 
er focus. The principal importance 
of an inquiry into the meaning of 
“interstate commerce” lies in its re- 
lation to the extent of the power 
of Congress under the commerce 
clause of the Constitution. And yet 
the words “interstate commerce” are 
not found in that clause, which au- 
thorizes Congress to regulate “com- 
merce . . . among the several states”, 
nor anywhere else in the Constitu- 
tion. Nor is the definition of “inter- 
state commerce” coextensive with 
the bounds of the federal regulatory 
power. 

Nevertheless, it is true that for 
years “interstate commerce” has 


been used (as it will be in this pa- 
per) as a shorter synonym for the 
language of the Constitution with- 
out substantial criticism until very 


recently. In that capacity the phrase 
has also served as the starting point 
from which the scope of the power of 
Congress has been derived. Indeed 
the phrase is often loosely used as 
the equivalent or symbol of the line 
between the state and the federal 
authority. For these reasons, explo- 
ration into the meaning of “inter- 
state commerce” still has constitu- 
tional significance. 

1. The meaning of 
commerce. 

The phrase “interstate commerce” 
is now commonly understood to de- 
scribe all trading and movements 


interstate 


across state lines, whether of tan- 
gible commodities or of intangibles 
such as documentary material, radio 
waves or information.’ It has been 
held to include, despite occasional 
criticism,? such non-commercial in- 
terstate movements as those of kid- 
nappers,? polygamists’ bridest and 
fleeing witnesses.5 It includes those 
parts of an interstate journey which 
take place solely within one state,® 
and it extends from the moment the 
journey has begun’ until the final 
destination where the goods become 
an inseparable part of the mass of 
products within a state. It embraces 
the sale of goods for interstate ship- 
ment and the terms of such sales, 
as well as the transportation itself.® 
It also encompasses “activities so 
closely related to interstate transpor- 
tation as to be in practice and legal 
relation a part thereof”.!° 

The only notable exception to the 
general definition of interstate com- 





1. United States v. South-Eastern Underwrit- 
ers Association, 322 U.S. 533, 549-50 (1944), 
and cases cited therein. 


2. Willoughby, Constitution of the United 
States (2d ed. 1928) 733-734. 

3. Gooch v. United States, 297 US. 124 
(1936). 

4. Cleveland v. United States, 329 U.S. 14 
(1946). 


5. Hemans v. United States, 163 F. 2d 228, 
239 (6th Cir. 1947), certiorari denied, 332 U.S. 
801 (1947). Earlier cases holding non-commer- 
cial interstate activities to be commerce in- 
clude Brooks v. United States, 267 U.S. 432 
(1925) (stolen automobiles); United States v. 
Simpson, 252 U.S. 465 (1920) (whiskey for 
personal use); Thornton v. United States, 271 
U.S. 414 (1926) (ranging cattle). 

6. The Daniel Ball, 10 Wall. 557 (U.S. 1870). 

7. Coe v. Errol, 116 U.S. 517 (1886). 

8. Walli v. Jacksonville Paper Co., 317 
U.S. 564 (1943); Standard Oil Co. v. Federal 
Trade Commission, 340 U.S. 231, 237-238 
(1951). 


9. Dahnke-Walker Co. v. Bondurant, 257 U.S. 
282 (1921); Lemke v. Farmers Grain Co., 258 
(1999); United States v. Rock Royal Gospera. 

; es v. Roc = 
tive, 307 U.S. 533, 568-569 (1939); Mulford v. 
Smith, 307 U.S. 38 (1939); Sunshine Anthra- 
cite Coal Co. v. Adkins, 310 U.S. 381 (1940). 

10. MeLeod v. Threlkeld, 319 U.S. 491, 495 
(1943); Mitchell v. Vollmer & Co., 349 
427. Held in commerce: rate clerk for in- 
terstate bus line (Overnight Motor Co. v. Mis- 
sel, 316 U.S. 572, 575 (1942); railroad track 
repair man (Pedersen v. Delaware, L. & W. R. 
Co., 229 U.S. 146 (1913); Fitzgerald Co. v. 
Pedersen, 324 U.S. 720 (1945); Alstate Con- 
struction Co. v. Durkin, 345 U.S. 13 (1953); 
bridge tender on interstate highway (Over- 
street v. North Shore Corp., 318 U.S. 125 
(1943)). Held not in c ce: hanic in 
railroad back shop (New York, N. H. & H. R. 
Co. v. Bezue, 284 U.S. 415 (1932)); builder of 
new trackage (Raymond v. Chicago, M. & St.P. 
Ry., 243 U.S. 43 (1917). But cf. Mitchell v. 
Vollmer, supra. 
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merce had been the line of cases 
holding that “contracts of insur- 
ance” and the “business of insur- 
ance”, apparently because they dealt 
in intangibles, “are not commerce at 
all, neither state nor interstate”, and 
that the activities of the interstate 
insurance companies were therefore 
not in interstate commerce.! In 
1944 these cases were repudiated as 
out of line with doctrines which the 
Court had long applied in other 
cases.'? This year the “baseball” off- 
shoot of the insurance cases!* was al- 
so abandoned, except that, as a mat- 
ter of stare decisis, the Court still ad- 
heres to the bare holding that or- 
ganized baseball is exempt from the 
Sherman Act." 

With the elimination of the in- 
surance exception, the decisions ap- 
plying the general definition of in- 
terstate commerce have turned upon 
a close analysis of facts, not upon 
controversial differences in legal the- 
ory. Accordingly a discussion of the 
scope of interstate commerce from 
the viewpoint otf precisely where the 
boundaries should be drawn would 
not appear to be particularly fruit- 
ful. This paper will be devoted to 
the fundamental principles and 
theories. 

In a recent two-volume work by 
Professor Crosskey of the University 
of Chicago Law School, Politics and 
the Constitution in the History of 
the United States, it has been as- 
serted that the accepted meaning of 
“commerce among the several states” 
is much too narrow. Professor Cross- 
key’s thesis, developed at great 
length, is that commerce includes all 
gainful activity within the states, 
whether interstate or not. Use of the 
word “interstate”, Crosskey main- 
tains, has distracted attention from 
the constitutional phrase “among the 
several states”. He asserts that the 
phrase in the eighteenth century con- 
noted activities among the people 
of the states and not merely between 
states or across state lines. But illus- 
trations he cites do not prove that 
the words of the Constitution neces- 
sarily and on all occasions were used 
with the meanings he attributes to 
them. In the absence of an irrefu- 


table demonstration that the words 
could not bear the more orthodox 
meaning, Crosskey’s attempt to over- 
come expressions supporting the ac- 
cepted interpretation by such con- 
temporaries as the authors of the 
Federalist,6 Thomas Jefferson in 
1791 and John Marshall in 1824, is 
not persuasive. 

Another modern scholar, Professor 
Abel of the University of West Vir- 
ginia, in a series of articles!? which 
delves in minute detail into the un- 
derstanding during the period be- 
tween 1787 and 1824, reaches the 
equally startling and diametrically 
opposite conclusion that as a matter 
of history the interstate commerce 
power was believed to cover prac- 
tically nothing, that it was intended 
primarily to prohibit state barriers 
to trade but otherwise to be “an in- 
dividualized ‘necessary and proper’ 
clause in aid of the power over ex- 
ternal commerce”.!® Professor Abel 
does not suggest that this historical 
analysis should lead to a curtailment 
of the present commerce power, but 
only that developments since 1824 
be credited to the statesmanship of 
the judiciary rather than to the in- 
tention of the framers.!® 

The Supreme Court itself has on 
occasion described the scope of the 
words of the commerce clause in 
terms which seem to go further than 
the orthodox conception which it 
has employed in most cases, though 
not as far as Crosskey. In the first 
great commerce clause decision, 
Gibbons v. Ogden,” Chief Justice 


Marshall appeared to recognize that 
the word “among” which he defined 
s “intermingled with’, was broader 
than “between”. “Comprehensive as 
the word ‘among’ is”, he declared, 
“it may very properly be restricted 
to that commerce which concerns 
more States than one. " The 
opinion continues, “The genius and 
character of the whole government 
seems to be that its action is to be 
applied to all the external concerns 
of the nation, and to those internal 
concerns which affect the States gen- 
erally; but not to those which are 
completely within a particular State, 
which do not affect other States, 
and with which it is not necessary to 
interfere, for the purpose of execut- 
ing some of the general powers of 
the government”. 

This passage has been referred to 
approvingly in a number of subse- 
quent cases,*! although there have 
also been many cases which have 
been inconsistent with it.2? Thus in 
the Minnesota Rate Cases,** Mr. Jus- 
tice Hughes stated in 1913 “The 
words ‘among the several States’ dis- 
tinguish between the commerce 
which concerns more States than one 
and that commerce which is con- 
fined within one State and does not 
affect other States.” In United States 
v. South-Eastern Underwriters Asso- 
ciation®* the Court, speaking 
through Mr. Justice Black, declared 
in 1944, with literal correctness, that 
“No decision of this Court has ever 
questioned this as too comprehensive 
a description of the subject matter 





11. New York Life Ins. Co. v. Deer Lodge 
County, 231 U.S. 495, 503-504, 510 (1913): 
Hooper v. California, 155 U.S. 648, 654-655 
(1895); Paul v. Virginia, 8 Wall. 168 (1869). 
Other cases are listed in United States v. 
South-Eastern Underwriters Association, 322 
U.S. 533, 544 n. (1944). 

12. United States v. South-Eastern Under- 
writers Association, 322 U.S. 533, 539-553 
(1944); Polish National Alliance v. NLRB, 
322 U.S. 643 (1944). 

13. Federai Baseball Club v. National 
League, 259 U.S. 200 (1922). 

14. United States v. International Boxing 
Club, 348 U.S. 236 (1955); United States v. 
Shubert, 348 U.S. 222 (1955); cf. Toolson v. 
New York Yankees, 346 U.S. 356 (1953). Noth- 
ing in the original baseball case had suggested 
that it was based on anything but constitu- 
tional grounds, or on considerations pertain- 
ing especially to the antitrust laws. 

15. University of Chicago Press, 1953. 

16. No. XLII. 

17. Abel, The Commerce Clause in the Con- 
stitutional Convention and in Contemporary 
Comment, 25 Minn. L. Rev. 432 (1941); Com- 
merce Regulation Before Gibbons v. Odgen: 
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Interstate Transportation Facilities, 25 N.C. 
L. Rev. 121 (1947); Commerce Regulation Be- 
fore Gibbons v. Ogden: Interstate Transporta- 
tion Enterprise, 18 Miss. L.J. 335 (1947); Com- 
merce Regulation Before Gibbons v. Odgen: 
Trade and Traffic, 14 Brooxtyn L. Rev. 38, 
215 (1948). 

18. Abel, supra, 25 Minn. L. Rev. at 480-481. 

19. See Abel, supra, 25 Munn. L. Rev. at 432; 
compare Abel, The Commerce Power: An In- 
strument of Federalism, 25 Inn. L. J. 498 
(1950), 35 Iowa L. Rev. 625 (1950). 

20. 9 Wheat. 1, 194-195 (1824). 

21. See Mayor of New York v. Miln, 11 Pet. 
102, 146 (U.S. 1837); The Daniel Ball, 10 Wall 
557, 564 (U.S. 1870); Kidd v. Pearson, 128 U.S. 
1, 17 (1888); Champion v. Ames, 188 US. 
321, 346 (1903) (The Lottery case; Employers’ 
Liability Cases, 207 U.S. 463, 493, 507 (1908) 
(both majority and dissenting opinions) . 

22. Eo., United States v. E. C. Knight & Co., 
156 U.S. 1 (1895); Employers’ Liability Cases, 
207 U.S. 463 (1908); Hammer v. Dagenhart, 
247 U.S. 251 (1918); Railroad Retirement Board 
v. Alton R.R., 295 U.S. 330 (1935); Carter v. 
Carter Coal Co., 298 U.S. 238 (1936). 

23. 230 U.S. 352, 398 (1913). 

24. 322 U.S. 533, 551 (1944). 
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of the Commerce Clause.” A unani- 
mous Court in 1946 applied the same 
test to the constitutionality of the 
Public Utility Holding Company 
Act.?5 

2. The Scope of the Commerce 
Power. 

If the Court had consistently ad- 
hered to and applied Marshall's fa- 
mous pronouncement, the history of 
the commerce clause would have run 
a different and less interesting 
course. There would have been no 
occasion to differentiate between the 
meaning of the constitutional phrase 
and the scope of the congressional 
power derived from it. For if 
“among” the states had continued 
to be construed as covering all com- 
mercial transactions affecting more 
than one state and not merely as 
transactions “between” states, there 
would have been no need for the 
various “affectation’?* doctrines of 
recent years under which the com- 
merce power has been expanded to 
reach intrastate activities. 

Nevertheless, despite occasional 
obeisance to Gibbons v. Ogden, the 
Court has generally interpreted the 
clause as if “among” read “be- 
tween”. The result was that acts not 
themselves closely connected with 
the interstate movement?? were not 
“interstate”, for purpose of the com- 
merce clause, and could not be regu- 
lated unless the commerce power 
authorized Congress in certain cir- 
cumstances to reach intrastate trans- 
actions. Such authority could find 
its constitutional bases in the “‘neces- 
sary and proper” clause and the doc- 
trine of implied powers, both of 
which were held in McCulloch v. 
Maryland** to permit Congress to 
select appropriate means for carry- 
ing out the enumerated powers. 

Gibbons v. Ogden itself first in- 
timated that the power extended to 
incidental intrastate activities.”® 
This dictum was given effect the 
next year by the highest court of 
New York in holding that the power 
of Congress to license shipping in 
“coastal waters” included vessels op- 
erating between points in New York 
as well as between New York and 


New Jersey.*° 


For many years thereafter, during 
which the affirmative power of Con- 
gress over commerce was not exer- 
cised in any important respect, the 
Court’s pronouncements on the com- 
merce clause were made in cases 
which, like Gibbons v. Ogden itself, 
were concerned with the effect of the 
commerce clause on state legislative 
action. In a number of those cases 
the Court held that manufacturing, 
production and mining were subject 
to state regulation and taxation be- 
cause such activities were purely lo- 
cal and not interstate commerce.*! 
In the first major case under the 
Sherman Act of 1890, the Sugar 
Trust case, these generalizations led 
to the conclusion that a monopoly 
of sugar refiners throughout the 
United States could not be prohib- 
ited under the commerce clause, 
since manufacturing was not com- 
merce.3? The Court subsequently fol- 
lowed this reasoning in some, but 
by no means all, labor antitrust cases 
involving strikes in mines and fac- 
tories,33 and in Hammer v. Dagen- 
hart®* went so far as to hold that 
Congress could not bar from inter- 
state commerce goods produced by 
child labor. The Court also inval- 
idated laws which sought to control 
aspects of railroad labor activities as 
not closely enough related to inter- 
state commerce.*® 

Nevertheless, after 1900 a much 
larger body of cases had established 
the power of Congress over intra- 





25. North American Company v. SEC, 327 
U.S. 686, 706 61946). 

26. The phrase is Mr. Justice Rutledge’s. 
See Mandeville Farms v. American Crystal 
Sugar Co., 334 U.S. 219, 232 (1948). 

27. See pp. 2-3, supra. 

28. 4 Wheat. 316 (1819). 

29. 9 Wheat. 1, 204 (1824). 

30. North River Steamboat Company v. Liv- 
ingston, 3 Cow. 713 (N.Y. 1825). 

31. See Veazie v. Moor, 14 How. 568, 573- 
574 (U.S. 1852); Kidd v. Pearson, 128 US. 1, 
20-22 (1888); Heisler v. Thomas Colliery Co., 
260 U.S. 245, 259-60 (1922); Oliver Iron Mining 
Co. v. Lord, 262 U.S. 172, 178-79 (1923); Utah 
Power & Light Co. v. Pfost, 286 US. 165 
(1932). 

32. United States v. E. C. Knight & Co., 156 
U.S. 1 (1895); cf. Hopkins v. United States, 
171 U.S. 578 (1898); Anderson v. United States, 
171 U.S. 604 (1898). 

33. United Mine Workers v. Coronado Coal 
Co., 259 U.S. 344 (1922); United Leather Work- 
ers v. Herkert, 265 U.S. 457 (1924); Industrial 
Association v. United States, 268 US. 64 
(1925); Levering a Garrigues Co. v. Morrin, 
289 U.S. 103 (1933). But compare Coronado 
Coal Co. v. United Mine Workers, 268 U.S. 295 
(1925); Loewe v. Lawlor, 208 U.S. 274 (1908); 
Duplex Printing Press Co. v. Deering, 254 U.S. 
443 (1921); Bedford Cut Stone Co. v. Journey- 
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state transactions. The modern doc- 
trine is regarded as stemming from 
the opinions of Mr. Justice Hughes 
in the Minnesota Rate Cases** and 
the Shreveport Case? although 
these were not the first decisions in 
which the power had been so ex- 
tended.38 These cases held that the 
federal power extended to intra- 
state acts which were inseparably 
commingled, either economically 
through the forces of competi- 
tion,®® or physically,*° with inter- 
men Stone Cutters Association, 274 US. 37 
(1927). Except for the second Coronado case, 
the latter cases, holding strikes to violate the 
Sherman Act, involved interstate secondary 
boycotts. 

34. 247 U.S. 251 (1918). 

35. Employers’ Liability Cases, 207 U.S. 463 
(1908); Adair v. United States, 208 US. 161 
(1908); Railroad Retirement Board v. Alton R. 
Co., 295 U.S. 330 (1935). 

36. 230 U.S. 352 (1913). 

37. 234 US. 342 (1914). 

38. Prior decisions included Swift « Co. v. 
United States, 196 U.S. 375 (1905) and Standard 
Oil Co. v. United States, 221 U.S. 1 (1911), 
applying the Sherman Act to monopolies of 
manufacturers, despite the Sugar Trust case; 
Southern Railway v. United States, 222 U.S. 
20 (1911), which subjected intrastate trains to 
federal safety tions; Baltimore & Ohio 
Railroad Co. v. I state C Tce € 4 
sion, 221 U.S. 612 (1911), applying a federal 
maximum hour law to railroad employees not 
themselves in interstate commerce. 

39. Minnesota Rate Cases, 230 U.S. 352, 398 
(1913); Shreveport Case, 234 U.S. 342 (1914); 
Railroad C ission of Wi sin v. Chi 4 
B. & Q. R. Co., 257 U.S. 563 (1922); United 
States v. Wrightwood Dairy Co., 315 U.S. 110 
(1942). 

40. Stafford v. Wallace, 258 U:S. 495 (1922); 
Currin v. Wallace, 306 U.S. 1 (1939); United 
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State transactions so that the latter 
could not be controlled unless the 
intrastate were too. Other cases held 
that intrastate acts which directly or 
necessarily or intentionally affected 
interstate prices or supplies or move- 
ments*! could be reached under the 
commerce power. 

The constitutional boundary be- 
tween state and federal power was 
customarily phrased, in the years 
prior to 1941, in terms of “direct” or 
“indirect” effects. In drawing this 
line the Court was sometimes deci- 
sively influenced by its view as to 
whether the subject regulated was 
“local” in nature; if so, the effect was 
“indirect”, the Tenth Amendment*? 
applied, and the subject was only 
regulable by the states, no matter 
how great the effect upon interstate 
commerce actually was.** In 1936 this 
limitation caused a majority of the 
Court to hold in Carter v. Carter 
Coal Co.“ that labor relations in the 
coal industry only “indirectly” af- 
fected interstate commerce, although 
labor disputes might obstruct not 
only commerce in coal but the rail- 
roads and many interstate manufac- 
turing industries as well. “Direct- 
ness”, according to Mr. Justice Suth- 
erland’s opinion, connoted lack of 
an intermediate intervening cause; 
the “magnitude” of the effect was 
irrelevant.*® 

Within a year, however, the coal 
case was discarded, in the cases hold- 
ing the National Labor Relations Act 
validly applicable to factories ship- 
ping goods in interstate commerce.** 
These and subsequent cases contin- 
ued to apply the “directly affecting”’ 
test, but without any artificial lim- 
itations; the question was whether 
the acts sought to be regulated 
would actually affect interstate com- 
merce in a substantial way. In the 
Santa Cruz Fruit Packing case, de- 
cided in the following year,‘? Chief 
Justice Hughes sought to redefine 
“direct” and “indirect” in terms of 
substantiality rather than proximate 
cause, although he recognized that 
the criterion was still a matter 
of degree, not of mathematical 
certitude. 

It was Mr. Justice Stone who first 


shifted the emphasis from the direct- 
ness or substantiality of an effect on 
commerce, to “whether the regula- 
tion was ‘an appropriate means to 
the attainment of a legitimate end, 
the exercise of the granted power of 
Congress to regulate interstate com- 
merce.’ "' His opinion in the Darby 
case upholding the application of 
the Fair Labor Standards Act to a 
lumber manufacturer shipping in 
commerce*’ used language reminis- 
cent of McCulloch v. Maryland, 
the classic authority on the implied 
powers of Congress and the “neces- 
sary and proper” clause. The Darby 
opinion also re-established for the 
future that the Tenth Amendment, 
as its words proclaimed, only re- 
served to the states what had not 
been granted to Congress, and was 
therefore not a limitation on the 
enumerated powers.°° 

Mr. Justice Jackson, shortly there- 
after, referred specifically to the 
“necessary and proper” clause as a 
basis for the power over intrastate 
transactions,®! and in 1947 Mr. Jus- 
tice Rutledge declared that “the 
‘affectation’ approach was actually a 
revival of Marshall’s ‘necessary and 
proper’ doctrine.”®? In the same 
cases the Court also spoke in terms 
of the need for a “substantial eco- 
nomic effect” or a “practical imped- 
ing effect” upon interstate com- 
merce, and other cases of the same 
period also used the adjective “sub- 
stantial”.°’ It has already been 
pointed out that during this same 
period, the Court also had described 
the commerce clause in the original 


language of Gibbons v. Ogden, as 
extending to “that commerce which 
concerns more States than one”. 

It is thus apparent that the same 
group of Justices have in the same 
group of cases stated in three differ- 
ent ways the principles governing 
application of the commerce power 
to intrastate activities: 

(1) Whether control of the intra- 
state act was an appropriate means 
to the end of regulating “interstate 
commerce,” the test historically ap- 
plied under the “necessary and prop- 
er” clause; 

(2) Whether there was in fact a 
relationship to interstate commerce 
which could be termed substantial; 

(3) Whether the problem affect- 
ed commerce in more than one state. 
Obviously these formulations of doc- 
trine by the same Justices were not 
thought to be inconsistent with each 
other. The tests are complementary, 
not incompatible. Some will be im- 
portant in some situations, some in 
others. Together they indicate the 
factors which the Court will weigh 
in coming to a conclusion. 

How have these tests been ap- 
plied? The Court has held that Con- 
gress may regulate processes of pro- 
duction and distribution in indus- 
tries the products of which cross 
state lines. The labor relations and 
wages and hours of establishments 
which produce goods for commerce 
have been held subject to the com- 
merce power,*4 as have those of in- 
dustries which receive materials from 
outside the state.°5 The amount of 

(Continued on page 871) 





States v. Rock Royal Cooperative, 307 U.S. 533 
(1939); Mulford v. Smith, 307 U.S. 38 (1939). 

41. The antitrust cases cited in note 38, 
supra, would seem to fall in this category. See 
also Chicago Board of Trade v. Olsen, 262 U.S. 
1 (1923); United States v. Patten, 226 U.S. 525 
(1913); Standard Oil Co. (Ind.) v. United 
States, 283 U.S. 163, 169 (1931); Coronado 
Coal Co. vy. United Mine Workers, 268 U.S. 
295, 310 (1925); Local 167 v. United States, 
7 U.S. 293 (1934). 

. “The powers not delegated to the United 
il by the Constitution, nor prohibited by 
it to the States, are reserved to the States re- 
spectively, or to the people.” 

43. Carter v. Carter Coal Co., 298 U.S. 238 
(1936); United States v. Butler, 297 US. 1 
(1936). See also cases cited in notes 32, 33, 
34, 35, supra. 

44, 298 U.S. 238 (1936). 

45. 298 U.S. at 307-308. 

46. NLRB v. Jones & a Steel Corp., 
301 U.S. 1 (1937) and companion cases. 

47. Santa Cruz Fruit Packing Co. v. NLRB, 
303 U.S. 453 (1938). 

48. United States v. Darby, 312 U.S. 100 
(1941); see also United States v. Wrightwood 
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Dairy Co., 315 U.S. 110 (1942). 

49. 4 Wheat. 316 (U.S. 1819). 

50. 312 U.S. at 123-124. 

51. Wickard v. Filburn, 317 U.S. 111, 119, 
121 (1942). 

52. Mandeville Farms v. American Sugar 
Refining Co., 334 U.S. 219, 232 (1948). 

53. United States v. Wrightwood Dairy Co., 
315 U.S. 110 (1942); North American Com- 
pany v. SEC, 327 U.S. 686 (1946). 

54. NLRB v. Jones & Laughlin Steel Corp., 
301 U.S. 1 (1937); Santa Cruz. Fruit Packing 
Co. v. NLRB, 303 U.S. 453 (1938); United 
States v. Darby, 312 U.S. 100 (1941); Kirsch- 
baum v. Walling, 316 U.S. 517 (1942) (build- 
ing employees); Martino v. Michigan Window 
Cleaning Ca., 327 U.S. 173 (1946) (window 
cleaners in factories); Walton v. Southern 
Package Corp., 320 U.S. 540 (1944) (watch- 
men); Warren-Bradshaw Drilling Co. v. Hall, 
317 U.S. 88 (1942) (drillers of oil wells); 
Mabee v. White Plains Pub. Co., 327 U.S. 178 
(1946) (newspaper with small out-of-state 
circulation). 

55. NLRB v. Denver Building Trades Coun- 
cil, 341 U.S. 675 (1951); Howell Chevrolet Co, 
v. NLRB, 346 U.S. 482 (1953). 
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Survey of Criminal Justice: 






A: Research Effort of the Legal Profession 


®" The American Bar Association, 
through its Special Committee on 
the Administration of Criminal 
Justice, is commencing the opera- 
tion this year of a research program 
designed to be one of the most far- 
reaching and significant activities 
attempted by the legal profession. 
Planned as a study of the operation 
of the system of criminal justice 
in the United States, the project is 
to be conducted as a fact-finding 
survey in representative jurisdic- 
tions, both state and _ federal, 
throughout the nation. 

The purpose of the project is to 
collect and to make available to the 
profession and to the public a com- 
prehensive and accurate description 
and evaluation of the processes of 
criminal justice in order to provide 
what will be accepted as an author- 
itative foundation upon which 
sound and lasting remedial meas- 
ures may be based. 


Co-ordinated Effort Planned 


That there are faults and weakness- 
es in law enforcement, in the crimi- 
nal courts and in the functioning 
generally of the many and varied 
institutions of criminal justice is a 
matter of general agreement. This 
state of public opinion not only 
reflects discredit on the legal profes- 
sion which as a miatter of self-interest 
calls for action, but it imposes, be- 
yond such immediate considerations, 
a professional responsibility for seri- 
ous and co-ordinated effort to correct 
the faults and to sustain the virtues 
of the administration of criminal 


justice. 

Too frequently the sensational- 
ism that characteristically attends 
the revelation of abuses, weaknesses 
and deficiencies in the operations 


of criminal justice serves to obscure 
the fact that it is not inherently un- 
sound but that in its administra- 
tion it is often exposed to influences 
and pressures not easily identified 
and against which its defenses are 
vulnerable. To discover causes of 
this nature it is not enough to search 
the codes and statutes to learn what 
the law prescribes; it is necessary 
to observe the law in action, to learn 
the methods employed in its ad- 
ministration and to know of the 
conditions under which it 
carry on its functions. These are 
the considerations which have led 
to the planning of a survey project 
based upon the techniques of field 
research. 


must 


Scope of the Survey Defined 


The plan for the survey divides the 
field of investigation into four main 
divisions: the police function, the 
prosecution and defense of criminal 
actions, the criminal courts and 
probation, sentence and parole. The 
project will be under the direction 
of a headquarters staff composed of 
professionally skilled individuals in 
each of the areas of study. Pursuant 
to their general supervision, field 
research teams will be organized, 
trained and sent into the various 
jurisdictions selected for field oper- 
ations to study, observe and de- 
scribe the operations of the system 
of criminal justice. Their reports 
will form the basic research product 
of the survey which will be made 
available not only to the Special 
Committee on the Administration 
of Criminal Justice for the purpose 
of making its reports, findings and 
recommendations but which also 
will be prepared for distribution to 
bar associations, professional soci- 


eties and all other groups,or indi- 
viduals interested in the subjects 
of the study. 

The project, which has been made 
possible by a grant to the American 
Bar Foundation by the Ford Foun- 
dation, is estimated to require a peri- 
od of about five years for its comple- 
tion. Three years of this time will be 
needed for field research operations 
with the remaining time allotted to 
study, evaluation and publication of 
the materials produced by the survey. 
This should not be understood as 
meaning that these phases of the 
work will be sharply divided; on the 
contrary it seems reasonable to as- 
sume that they may be’ conducted 
concurrently but with the ‘second 
phase extending for some period be- 
yond the termination of field op- 
erations. 


Co-operation of Many 
Agencies Needed 


It is obvious from this very brief 
outline of the general nature of the 
project that this is not a task which 
can be performed by the legal ‘pro- 
fession alone. It is one which will de- 
pend in substantial measure upon 
the active participation of many dis- 
ciplines other than the law, ‘one 
which must enlist the aid of those 
skilled in the techniques and meth- 
ods of law enforcement, of judicial 
administration and of probation and 
parole. 

The effective operation of the field 
research program itself presupposes 
that those who will conduct it will 
come to their assignments qualified 
by experience and training to know 
and to understand the significamce 
of the subjects entrusted to them for 
study. The interested and sympa- 

(Continued on page 829) 
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a Hail and Farewell 


We greet our new President with warmest good wishes 
and every assurance of continuing and loyal support 
as he develops his program for the advancement of the 
affairs of the Association. 

He has spoken eloquently of those hopes and dreams 
that lie close to his heart as he plans for the future. 

He persuades us well of the soundness of his phi- 
losophies. And he wisely reminds us that “While the 
legal profession, by reason of its training, experience 
and exclusive license, is especially charged with the 
duty of leadership in maintaining, improving and ad- 
ministering a system of justice, it may be said that all 
our institutions spring from the people, and that the 
people, in the long run, will have the kind of justice 
they deserve. In the triangle of the administration of 
justice, the Bench and the Bar have peculiar responsi- 
bilities, but the base of the triangle is the public.” 

He says again, “The legal profession exists for the 
benefit of the public and must justify itself by its serv- 
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ice to the public, not overlooking the fact that in the 
long run the public will purchase service in any par- 
ticular field from those who provide the best service 
regardless of whether they belong to a profession or 
are laymen.” 

This is sound reasoning to which we must give heed. 
And his words assure us that high ideals will guide his 
leadership and that we may look forward to a contin- 
uation of the kind of able and effective administration 
to which we have become accustomed under his prede- 
cessor. 

We join Mr. Gambrell enthusiastically and without 
reservation in the tribute to Mr. Wright with which 
he closed his remarks: 

President Wright, we now must pay to you a tribute 
of appreciation for the far-sighted and unflagging leader- 
ship and the shining achievements of your administra- 
tion during the year which is about to close. You have 
seen us happily established in our national shrine in Chi- 
cago where a new era of expanded service and usefulness 
has been launched; you have seen our membership lifted 
to unprecedented heights; you have seen improved our 
standing with the courts and governing officials, and in 
the halls of the lawmaking bodies of this country. You 
have quickened our interest and stimulated our profes- 
sional conscience. Your work has been important; it has 
been well done; and it will not be forgotten. 


®@ Insanity as a Defense 


Insanity has long been defined as “a seriously impaired 
condition of the mental functions, involving the in- 
tellect, emotions, or will....” Yet there is no certainty 
in the law as to the measure of derangement necessary 
to excuse an accused from responsibility for the result 
of his act. There are still jurisdictions in which the 
old test is applied and the question asked, whether or 
not the accused knew the nature of his act and, if he 
did, then could he distinguish between right and 
wrong? A more enlightened view would seem less re- 
strictive. It would excuse him who, knowing the dif- 
ference between right and wrong, was nevertheless im- 
pelled to the commission of a criminal act against his 
will because of some diseased condition of mind de- 
stroying his ability to control the normal processes of 
his intellect, his emotions or his will. Changes of this 
sort in the law are slow of acceptance. 

The fundamental principle would deny the right 
of the state to punish an offender when the presump- 
tions of reason and responsibility have been overcome 
by proof of the necessary degree of serious derange- 
ment to convince a jury of the resulting irresponsibil- 
ity of the offender. 

An accused who was insane at the time of the com- 
mission of the crime for which he is being tried may 
not, under the law, be found guilty and punished if he 
avails himself of this defense and makes due proof of 
insanity; and if he was sane when the offense was com- 
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mitted, still the defense is available that he became in- 
sane at any time before the sentence is carried out and 
if he succeeds, the effect is to suspend the sentence. But 
when feeling runs high it is not always easy for the ac- 


cused to prevail on this issue. 


Many years ago a young man, of undoubtedly dis- 
eased mind, feeling that he had not been justly treated 
by a high public official, shot and killed him. He was 
tried, convicted of murder and sentenced to hang. 

Pending execution of the sentence, his counsel with 
no little difficulty secured for him a trial as to his then 


Survey of 

Criminal Justice 

(Continued from page 827) 

thetic understanding of public ofh- 
cials, of the members of the judiciary 
and of the Bar cannot be expected 
unless they have confidence in the re- 
search staff personnel and in the ob- 
jectivity and sincerity of their efforts 
to make the administration of crim- 
inal justice effective as a means of 
preserving both the security of the 
American people and their funda- 
mental rights. 

To achieve this understanding, the 
plan for the survey requires the re- 
search staff to establish liaison at 
both local and national levels with 
professional organizations of the 
Bench and Bar, of law enforcement 
officials and of other public officers. 
In local communities, the help of in- 
dividual members of the Bar will be 
indispensable as a means of enlisting 
the support of civic groups and the 
public generally so that the project's 
operations may go forward in all 
parts of the nation with the respect 
and interest which it must have in 
order to realize its great objectives. 


Pilot Project Will 
Test Methods 


The assistance of the profession 
and of all those interested in the ad- 
ministration of criminal justice will 
be invaluable not only in this respect 
but also in relation to many of the 
actual subjects of study within the 
scope of the research plan. It is 
anticipated that in many areas of 


Editorials 


sanity, a very unusual proceeding in those days. 
The medical evidence of insanity was overwhelming. 
During the trial he said to his lawyers, “If you gen- 
tlemen persist in the defense of insanity I will surely 


hang. My defense is justification.” They did persist, 


inquiry the project’s research activi- 
ties will touch upon matters already 
studied or under investigation by bar 
committees, civic organizations, pub- 
lic officials and the like; there also 
will be situations in which the infor- 
mation desired can most readily be 
obtained by competent and reliable 
individuals directly concerned with 
the function or institution under in- 
vestigation. Under these conditions 
minute and detailed research by 
project personnel would be wasteful 
and it is expected that great economy 
of effort will be effected by the in- 
telligent use of local groups and in- 
dividuals and the materials they pro- 
duce on a> co-operative basis. 

At the beginning, the operations 
and methods proposed for the sur- 
vey will be tested in a relatively 
small-scale pilot project conducted 
in two or three jurisdictions. This 
first step will embrace each phase of 
the study and provide a standard by 
which the hopes and expectations of 
the Special Committee and its re- 
search staff may be measured. From 
this starting point, an orderly and 
systematic expansion is contemplated 
until the project reaches the peak of 
its operations. 

The problems which will be en- 
countered and which must be solved 
in conducting an operation on so 
large a scale and by such detailed 
methods will be numerous and often 
difficult. Its administration will im- 
pose great responsibilities and the 
whole work will demand years of un- 
remitting and conscientious effort. 


for they had no alternative. The jury found him sane 
and he was hanged. 

We are privileged to present in this issue a learned 
discussion of insanity as a defense by the Solicitor Gen- 
eral of the United States. 

We commend it to your attention. 


But tor the accomplishment of its 
great purpose—the improvement of 
the administration of criminal jus- 
tice—there is no simple way, no easy 
method which holds hope or pros- 
pect of success. 


Consultants Chosen 


Lloyd Ohlin, University of Chi- 
cago, Assistant Professor of Sociol- 
ogy, specializing in criminology, has 
been appointed a consultant in field 
research. Other consultants selected 
on the basis of specialized experi- 
ence in the various fields of study 
to be embraced by the survey in- 
clude O. W. Wilson, of Berkeley, 
California, consultant in police ad- 
ministration—he is Dean of the 
School of Criminology of the Uni- 
versity of California, and former 
Chief of Police of Wichita, Kansas; 
Fred E. Inbau, Professor of Law at 
Northwestern University and _for- 
mer director of the Chicago Police 
Scientific Crime Detection labora- 
tory; Benjamin A. Matthews, of 
New York City, consultant in crim- 
inal courts—he is a former assistant 
United States attorney for the South- 
ern District of New York, a former 
special assistant United States At- 
torney General, and former chief 
counsel of the New York state crime 
commission; Sanford Bates, of Pen- 
nington, New Jersey, consultant in 
probation, sentence and parole. He 
is retired commissioner of institu- 
tions and agencies of the State of 
New Jersey and in 1929 was federal 
superintendent of prisons. 
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House Counsel: 


The Lawyer with a Single Client 


by Stephen E. Davis - Legal Department, American Gas and Electric Service Corporation 


® For young lawyers, and perhaps some of their older brethren at the Bar who 
may be curious, Mr. Davis describes the work and the rewards of the lawyer who 
chooses to limit himself to the affairs of one client—a corporation. He considers 
such questions as the relationship between the company and its house counsel, the 
type of legal work done by house counsel, and the relationship between the house 
counsel and outside law firms that may handle a part of the firm’s legal affairs. 





® Recent law school graduates and 
practicing attorneys are both some- 
times confronted with the question: 
What would it be like to work in the 
legal department of a corporation? 

Although some statistics are avail- 
able with respect to the number of 
lawyers employed by corporations, 
the salaries they receive, the types of 
industries for which they work, the 
attorney considering employment 
with a corporation must rely largely 
upon hearsay for the answers to 
many vital questions. He will want 
to know whether his professional 
“independence” will be affected; the 
nature of the work he will be called 
upon to perform; the kind of rela- 
tionships he can expect to have with 
the company’s officers and directors, 
employees and stockholders; the fu- 
ture that such employment may hold 
for him. Basically, he will want to 
know the differences between the 
general practice of law and law as 
it is practiced in a corporate legal 
department. 

House counsel is a relatively re- 
cent phenomenon, but he is already 
a key figure in American industry. 
There are few large corporations 


that do not have at least one lawyer 
in their full-time employ, and many 
companies have legal departments 
that are veritable law firms, both in 
the number of attorneys employed 
and the volume and variety of legal 
work that is transacted. 

There has been an awesome 
growth in the quantity of legal prob- 
lems of most corporations. The com- 
plexities of everyday corporate rela- 
tions with stockholders, customers, 
employees, competitors, financial in- 
stitutions and insurance companies, 
and with local, state and federal reg- 
ulatory authorities are such as to de- 
mand the everyday counsel of ex- 
perienced attorneys who are familiar 
with all aspects of a corporation’s ac- 
tivities. 

In their search for economy and 
efficiency, corporations have discov- 
ered that house counsel can do a job 
that an outside law firm, represent- 
ing numerous clients, would find im- 
possible. For one thing, a salaried 
lawyer may receive in a year no more 
than a law firm would charge for the 
handling of a few matters. But more 
important, a company’s own lawyers 
become intimately familiar with the 
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facts and background that are indis- 
pensable to the successful resolu- 
tion of difficult legal problems. They 
work continuously in close contact 
with the company’s officers and other 
employees. They often take an ac- 
tive part in the formation of com- 
pany policy, and they follow new 
developments through from the mo- 
ment of conception to the moment 
of realization. 


House Counsel, Law Firms... 
A Natural Division of Labor 


This is not to say that outside law 
firms are no longer used by and use- 
ful to American industry. On the 
contrary, there has developed a nat- 
ural division of labor—work that is 
handled almost exclusively by house 
counsel and work that is turned over 
to the law firms. In the latter cate- 
gory are the jobs that a legal depart- 
ment cannot readily handle itself. 
Substantial litigation and problems 
requiring a specialization that is not 
found in the company’s own le- 
gal department are examples. Geo- 
graphical limitations also help to 
create this division of labor. Obvi- 
ously, a legal department in New 
York City cannot easily handle work 
that must be done in San Francisco, 
or even in cities nearer home. 

Of considerable importance is the 
co-operation that exists between 
house counsel and the outside: firms 
retained by the company. It is not 
at all unusual for the legal depart- 
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Stephen E. Davis was admitted to the 
New York Bar in 1952 upon his grad- 
uation from Columbia Law School. At 
Columbia, he was editor-in-chief of the 
Columbia Law School News and has 
had experience with a large New York 
law firm. 





ment to work closely with such firms, 
sometimes in a supervisory capacity, 
but more frequently in a consulting 
and advisory capacity. House coun- 
sel is clearly more competent than 
the non-legal departments of the 
company to delimit and present le- 
gal problems to outside counsel; in 
other words, to determine the exact 
nature of the problem and to gather 
together the facts necessary for its 
consideration and solution. There is 
very little competition between the 
legal department and outside coun- 
sel. As a matter of fact, the legal de- 
partment usually has much to do 
with the choice of outside lawyers 
and firms retained by the corpora- 
tion. 

How “independent” is the house 
counsel? The pride that lawyers take 
in their professional standing need 
not be restated here. But it is nat- 
ural to wonder how an attorney's 
independence is affected when he 
ceases to be an independent contrac- 
tor and becomes an employee. To 
begin with, it is obvious that house 
counsel has, in effect, renounced the 
right to accept or reject his clients. 
He has chosen his single client, and 
any doubts he may have had should 
have been resolved before he ac- 
cepted employment. But, clearly, he 


starts out with the same freedom of 
choice that his colleagues have in 
the general practice of law. He must 
decide before he begins to work for 
the corporation whether he wishes 
to devote his professional skills to 
the benefit of that single client. It 
is a decision which is different in de- 
gree, but not in kind, from decisions 
of his brethren in general practice 
as to the clients they wish to repre- 
sent. 

The loyalty of the corporate law- 
yer to his single client need be no 
more nor less than the loyalty of the 
general practitioner to his several 
clients. The attorney in the legal de- 
partment is there to offer advice and 
counsel; it is perfectly obvious that 
he must not be intellectually fettered 
if he is to do the job that the com- 
pany wants him to do. If he deceives 
himself and his employer by render- 
ing only the opinions that the com- 
pany wants to have rendered, his ca- 
reer is bound to be as short-lived as 
the practice of the general practi- 
tioner who chooses to be similarly in- 
fluenced by his clients. This is a fact 
that both lawyers and corporations 
appreciate, and it guarantees the es- 
sential independence and profession- 
al standing of house counsel. 

Corporate legal work constitutes 
one of the most dynamic avenues of 
endeavor available to the lawyer. 
House counsel is a practicing attor- 
ney. But he practices “preventive” 
and “remedial” law at one and the 
same time, and it is the practice of 
preventive law that is one of his most 
important functions. In a sense, a 
corporation needs a legal depart- 
ment in order to avoid the need for 
lawyers. A corporation is obliged to 
grope its way through a maze of le- 
gal pitfalls. There are the things it 
may properly do and the things it 
may not do at all, there are the 
things it may only do in a certain 
way and in certain places and at cer- 
tain times. There are innumerable 
legal and quasi-legal questions that 
must be answered before a corpora- 
tion may dare to venture upon the 
most innocuous transaction. With- 
out the firm and skillful guidance of 
attorneys, a corporation would often 


House Counsel 


find that it has run aground on dan- 
gerous legal shoals. 

In this respect the practice of 
house counsel is especially interest- 
ing. The questions put to a legal de- 
partment are seldom of a strictly le- 
gal character. They are generally 
mixed questions of law, business, fi- 
nance and public relations. They 
may involve, for example, a pension 
fund for the company’s employees, 
the creation of a subsidiary corpora- 
tion, a sale of facilities to a valued 
customer, negotiations with a labor 
union, legal action against an un- 
scrupulous competitor, a dispute 
among stockholders, a multi-million 
dollar financing. The officers of the 
company want to know what may be 
done and how it may be done. To 
answer such questions intelligently, 
house counsel may feel that he has 
to be something of an engineer, an 
accountant, a public relations au- 
thority, a politician and a prophet. 
But as a lawyer he is used to dealing 
with personalities and questions of 
fact as well as questions of law; ac- 
cordingly, the challenge is one that 
he welcomes. 


Duty of House Counsel . . . 
To Stockholders and Public 


In most corporations, the legal de- 
partment functions as a service de- 
partment on the executive level. 
Like the officers and directors of the 
company, house counsel has impor- 
tant responsibilities to the stockhold- 
ers and to the public. Large 
American corporations are usually 
“owned” by thousands of stock- 
holders, and in a very real sense the 
stockholders constitute house coun- 
sel’s “client”. One of the most signifi- 
cant aspects of the job that is done 
by a company’s legal department, al- 
though it may not at first appear to 
be a legal function at all, is the duty 
to help guide the company’s execu- 
tives in the fulfillment of responsi- 
bilities to the stockholders, to the 
community in which the company 
operates, and to the nation as a 
whole. We live in an age of cor- 
porate responsibility, and this is 
more than merely a responsibility to 
comply with the country’s laws. It 
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is a responsibility to behave in such 
a way as to further the interests of 
all the people. House counsel is fre- 
quently called upon to assess corpo- 
rate activities which, on their face, 
present no particular legal difficul- 
ties, but which must be considered 
in the light of their effect upon the 
entire community. This community 
is not always limited to the United 
States, since in many cases corporate 
activities also affect the relations of 
this country with the rest of the 
world. 

The paradox of the duties of house 
counsel is that no problem is too 
big or too small to warrant his at- 
tention. Most corporate legal de- 
partments have a thriving “corridor” 
practice; that is to say, they are often 
called upon to render personal legal 
advice to employees of the company. 
Such advice may consist merely in 
checking a lease or mortgage or oth- 
er legal document, or, if the prob- 
lem is sufficiently important and 
complicated, in advising the employ- 
ee to retain an attorney. In this way, 
the corporate lawyer can be of sub- 
stantial help to the company’s em- 
ployees and becomes an important 
factor in employee morale; more- 
over, he is able to become personal- 
ly acquainted with many employees 
with whom he would otherwise have 
little contact. 

In the case of a big corporation 
with a big legal department, the 
work of the individual attorney is 


apt to be specialized, just as it would 
be if he worked for a large rather 
than for a small law firm. Each at- 
torney in a large legal department 
usually is assigned special kinds of 
work in which he becomes expert. 
In the smaller department, such spe- 
cialization is rare. But this differ- 
ence is for the individual lawyer to 
resolve on the basis of personal pret- 
erence in choosing his corporation, 
and is no more peculiar to corporate 
legal departments than to law firms. 

In choosing to work for a cor- 
poration, a lawyer may be influenced 
by economic considerations. House 
counsel is not affected by what 
Holmes called “the greedy watch for 
clients”. He is able fully to concen- 
trate his efforts on his professional 
work. If he has chosen an industry 
that presents the kind of problems 
that are of real interest to him, he 
can tackle them with greater zeal 
and assurance of economic security 
than the lawyer who must devote as 
much of his efforts to obtaining cli- 
ents as he does to representing them. 
Furthermore, most corporations offer 
their employees retirement plans, in- 
expensive life insurance, hospital 
and medical benefits, and often vari- 
ous types of employee stock purchase 
plans. These are serious inducements 
to the attorney who is not independ- 
ently wealthy, and whose livelihood 
depends entirely on his ability to 
continue to work, even beyond the 
normal retirement age. 


The American Medical Association 


Sponsoring Three Regional 
Medical-Legal Conferences 


® The American Medical Associa- 
tion is sponsoring medical-legal con- 
ferences this fall, in Chicago on Oc- 
tober 9 at the American Medical As- 
sociation Headquarters; in Omaha 
on October 16 at the Hotel Black- 
stone, and in New York City on Oc- 
tober 30 at the Hotel Statler. 

The agenda for these conferences 
have not been completed as yet; 
however, the programs will be of in- 


terest to doctors and lawyers alike. 
Some of the subjects which will 
probably be included are: Medical 
Professional Liability, Trauma and 
Disease, Medical Science in the Ad- 
ministration of Justice and The Doc- 
tor as a Medical Expert Witness. 
Although the American Medical 
Association is anxious to have full 
participation by both the legal and 
medical professions, it will be neces- 


832 American Bar Association Journal 


What future does employment in 
a corporate legal department offer 
the lawyer? Obviously, a capable at- 
torney can work himself up to the 
top of his department. As chief coun- 
sel, he may also be an officer or di- 
rector of the company, and in such 
case take an even more active part 
in formulating corporate policy. It 
is not uncommon for executives ol 
a corporation to have legal back- 
grounds. Actually, there is probably 
no executive position to which the 
corporate attorney may not reason- 
ably aspire, although it is more like- 
ly that he will remain in fields for 
which his training and experience 
have qualified him. 

The work of house counsel offers 
the legal profession a rare oppor- 
tunity for public and private serv- 
ice and personal fulfillment. More 
and more lawyers are coming into 
corporate legal departments and 
more will turn to corporate prac- 
tice with results to the profession 
and to American industry, as well 
as to the American people, that will 
justify the sincerety, effort and ability 
that these practitioners are devoting 
to this field. The graduating law stu- 
dent, in particular, would be well 
advised to give serious consideration 
to the opportunities offered by the 
corporate legal department. He will 
find himself working with capable 
and experienced attorneys in a ca- 
reer that can give wide range to his 
imagination and professional apti- 
tude. 


sary that attendance be limited to 
300 persons at each meeting. There 
will be no registration fee. However, 
participants will be expected to pay 
for their own lunch. Members of the 
Bar who are interested in attending 
any one of these meetings should 
register individually by writing to 
C. Joseph Stetler, Director, Law De- 
partment, American Medical Asso- 
ciation, 535 North Dearborn Street. 
Chicago 10, Illinois. 
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Selective Service: 





How To Obtain a Deferment For Your Client 


by J. B. Tietz + of the California Bar (Los Angeles) 


= Mr. Tietz feels that too many lawyers are unfamiliar with the legal aspects of 
the Selective Service System. Many cases of unfair treatment by the local boards 
can be taken to court and won, he declares, if the attorney will get the facts and 
compare them with the yardstick of the law. 





® Most lawyers, as well as laymen, 
viewing what appears to be a clear 
case of injustice by the Selective 
Service System, believe “there is 
nothing that can be done about it”. 
Some years ago the Lawyers’ Ref- 
erence Service of the Los Angeles 
Bar Association informed an inquir- 
er, “Go to your draft board for 
advice.” 

It is a fact that the draft law’ does 
have provision for advisers to regis- 
trants and for a government appeal 
agent who is “(5) To be equally 
diligent in protecting the interests 
of the Government and the rights of 
the registrant in all matters.” This 
latter regulation has caused surprise 
to at least one United States district 
judge.? 

When your client complains to 
you that his son is necessary for the 
operation of his farm but that the 
draft board has refused to give the 
young man a deferred classification, 
you may be able to secure him re- 
lief. The same is true of the con- 
scientious objector client, the min- 
ister, the divinity student and, in 
fact, of a large proportion of the 
registrants. If your petitioner is far 
from home and quick court action 


is indicated, you may act as his next 
friend, that is, sign as the relator.* 


Relief may be obtained through 
administrative channels or by judi- 
cial decree. The author has been the 
instrument of procuring the “co-op- 
eration” of the Selective Service su- 
pervisory officials (local boards rare- 
ly reverse themselves, absent inter- 
vention of superiors) and even the 
military in many instances; in some 
extreme cases soldiers were returned 
from overseas,* improper induction 
being conceded. The usual channel 
of relief, however, is by judicial or- 
der based on a petition for a writ of 
habeas corpus or by defense in a 
prosecution. Many other methods 
have been tried but none, so far, 
has proved successful.® 

For all aggrieved registrants, ex- 
cepting only the religious objector, 


habeas corpus is the only court 
method. The religious objector cli- 
ent, ordinarily, will not want habeas 
corpus because entering the armed 
services, even if only for the purpose 
of giving the court jurisdiction to is- 
sue a writ, is an anathema to him.® 
The religious objector ordinarily re- 
ports for but refuses to submit to in- 
duction and then stands trial. Since 
Korea there have been at least two 
hundred acquittals on felony charg- 
es, so although the religious objec- 
tor’s road is hard and perilous it is 
obvious that even with these clients 
“something can be done about it”.’ 

Your client comes in and com- 
plains of the “unfairness” of the 
board; he believes his son deserves 
a deferred classification, certainly 
compared to others known to have 
received it. If he can give you 
evidence of unfairness in the sense 
of blatant prejudice or deprivation 
of a procedural right, you need learn 
no more to assure him you should be 





1. 32 C.F.R. §1604.41 and §1604.71. 

2. Davidson v. United States, D.C. S.D. Cal- 
if., No. 22957: 

“The Court: But as a general rule an attor- 
ney cannot represent both the defendant and 
the plaintiff. He has to represent one. The at- 
torney cannot represent the Government and 
the registrant at the same time. 

“The Witness: (Col. H.] Yes, sir. It states in 
there that he has to be impartial as to the 
Government, and in giving the [37] regis- 
trant any information as to his rights. 

“The Court: Well, how does the registrant 
know who the appeal agent is? 

“The Witness: By inquiring at the local 
board.” (R.p.48) 

3. See Tietz v. General Abbott, 68 F. Supp. 
765, decided May 3, 1946 (farm deferment 
case). 

4. Steinberg v. Truman, D.C. Dist. Col., Ha- 
beas Corpus No. 3848. Dismissed by petition- 


er’s attorney after handshake agreement with 
U. S. attorney and Pentagon and Selective 
Service System attorneys, that petitioner would 
be immediately pulled out of Korea by cable 
and sent home for honorable discharge. 

5. Injunction: Westerbeke v. Local Draft 
Board, 118 F. Supp. 441. Mandamus: Warren 
v. Abernathy, 198 F. 2d 622. Declaratory judg- 
ment: United States v. Rumsa, 212 F. 2d 927. 
Certiorari: Petition of Soberman, 37 F. Supp. 
522. 

6. The exceptions to this rule are the rare 
cases of forcible or inadvertent induction (De 
Beltrand and Corrigan cases, below). 

7. For illustrative criminal cases at all three 
levels of the federal courts see: Dickinson v. 
United States, 74 S.Ct. 152; Clark v. United 
States, 217 F. 2d 511; Lynch v. United States, 
115 F. Supp. 735. In this period the Southern 
District of California alone had 58 acquit- 
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able to do something for him. How- 
ever, the court has jurisdiction to 
give you a writ only if you present 
convincing evidence of one of two 
things: that there is no basis in fact 
for the I-A (or the I-A O§) classi- 
fication; or that a procedural error 
has been committed that was preju- 
dicial to the registrant; in short, that 
a denial of due process exists. No 
other theory, lay or legal, will 
do. When you have such evidence 
nothing should be able to de- 
feat you. For example: in De Bel- 
trand vy. Lieutenant Colonel Appel- 
man, No. 4519-O’C, S.D. Calif., de- 
cided June 18, 1945, the petitioner, 
professing to be a conscientious ob- 
jector, concededly did not meet the 
statutory standards of religious train- 
ing and religious belief; on the con- 
trary, he freely admitted his objec- 
tions were without any religious ba- 
sis; that he was a conscientious ob- 
jector on vegetarian and philosoph- 
ical bases; nevertheless, the court 
granted him a writ on the stipula- 
tion of the United States attorney 
in open court, that denial of pro- 
cedural due process existed. Also, 
successive petitions for a writ may 
be filed, the usual rule of res judicata 
not being applicable. See Talcott v. 
Reed, 217 F. 2d 360 (9th Cir. 1954). 

Probably every Selective Service 
registrant who honestly believes he 
is aggrieved by an unwanted classi- 
fication has material for a lawyer- 
like case for a writ. Also, any type of 
draft case defendant, facing a felony 
trial, has a substantial possibility for 
an acquittal on motion, at the close 
of the Government’s case. The rea- 
son is this: human error, particular- 
ly at the local board level. At this 
level a considerable number of grave 
procedural errors arise; some of 
them are of such a nature that nei- 
ther the supervising officials of the 
Selective Service System nor the 
United States attorney can catch 
them before you do. 

In a criminal case it is conceded 
that the lawyer’s duty is to present 
every defense his client may have 
(Canon 5). When your non-religious 
objector client believes he has been 
denied a correct classification, your 


duty, with respect to habeas corpus 
(a civil action) is two-fold: your cli- 
ent is entitled to the benefit of your 
industry and learning (Canon 15); 
your patriotic duty is to keep the 
administrative agency within its ju- 
risdiction. It is believed by many, 
including General George Marshall, 
that the draft system is to be with 
us for a generation. No administra- 
tive system can operate efficiently if 
it hasn’t the respect of the public; 
the tendency of the Selective Service 
System during a recent period was 
to operate almost on a press-gang 
basis. Obviously, a public service is 
performed when the agency is ju- 
dicially ordered to return to the 
straight and narrow. One illustra- 
tion should suffice; Until the fall of 
1951 (when they were changed) the 
regulations provided that a deferred 
classification, Class III-A, mandato- 
rily be given husbands. Nevertheless, 
by Operations Bulletin No. 9, the 
National Director, General Lewis B. 
Hershey (and by S.H.Q. No. 56, Cal- 
ifornia State Director, Colonel Ken- 
neth H. Leitch) informed all the lo- 
cal boards that they could ignore 
marriages contracted “after Korea 
(June, 1950)”. This practice of 
drafting married men on the basis 
of interdepartmental memos and 
contrary to Federal Register-pub- 
lished law became nation-wide. 
When they complained, the local 
board clerks uniformly (several doz- 
en instances came to my attention) 
told them “there is nothing you can 
do” and thereby, in many instances, 
led the registrants astray in that they 
made no further attempt to exhaust 
their administrative remedies. The 
practice ceased after Antonio Jose 
Barrial was granted a writ, releasing 
him from the Marine Corps.® 
Denials of due process arise in oth- 
er areas than the local board’s activ- 
ities. This subject will be discussed 


in some detail hereinafter but a sum- 
mary of a very recent case! gives an 
over-all view:"4 

The Chernekoff case is unique in 

the experience of CCCO in that Selec- 

tive Service, the Department of Justice, 
and the Army each committed revers- 
ible error. This combination of errors 
was climaxed by conviction in the 

District Court. 

In addition to setting the standards 
of morality too high, the draft board 
had failed to post the names of ad- 
visers to registrants. The Department 
of Justice did not give Chernekoff a 
fair resume of the adverse evidence in 
his case. The Army did not take him 
through the proper induction process. 
Of some interest and value to law- 

yers in appellate practice should be 
the added commentary that Cherne- 
koff appeared pro se and did not 
raise all the points subsequently pre- 
sented by counsel to the Court of 
Appeals and considered by it in its 
opinion. Note that the opinion con- 
tains several expressions such as: 
“Likewise in the course of argu- 
ment it was represented and un- 
challenged ... ” (724). 

Ordinarily a lawyer can always 
count on fair consideration of the 
problem as well as courtesy from all 
supervisory Selective Service System 
officials. Nevertheless, they are to be 
held to the law when they take tan- 
gential courses, whether in the name 
of efficiency or even pressing mili- 
tary need. The same is true of the 
military with respect to induction 
procedure. See Corrigan v. Secretary, 
211 F. 2d 293, where a slip-shod in- 
duction procedure resulted in the re- 
versal of a district court’s refusal to 
grant a writ. 

Your task is to get the facts and 
compare them with the yardstick of 
the then current law. How are the 
facts obtained? In two ways: by care- 
ful inspection of the registrant’s Se- 
lective Service file and by interrogat- 
ing the registrant. If you can depend 





tals, 17 probationary sentences, 9 convictions 
reversed by the Court of Appeals (with nine 
more currently pending in the Court of Ap- 
peals), two reversed by the Supreme Court 
and one vacated by the Supreme Court (and 
now pending in the Court of Appeals); 2 ha- 
beas corpus writs granted by the District 
Court, 3 refusals to grant writs reversed by 
the Court of Appeals. It is evident that con- 
siderable can be done for clients in this nar- 
row field of law. 

8. All other classifications (except I-O, con- 
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scientious objectors) are deferments or ex- 
emptions and registrants only rarely complain 
when they receive a deferred or exempt 
classification. 

9. Ex parte Barrial, 101 F. Supp. 348, decid- 
ed October 19, 1951. 

10. Chernekoff v. United States, 219 F. 2d 
721. 

11. This summary appeared in a pacifist 
publication, News Notes, Central Committee 
for Conscientious Objectors, Philadelphia, 
April, 1955, page 3. 
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on your client’s accuracy you can 
have him make an exact copy of his 
file for your use; otherwise, order a 
photocopy. 

To evaluate the file, in terms of 
presence of “basis in fact” and de- 
nials of due process, you must be 
familiar with the Act of Congress, 
the Selective Service System regula- 
tions and the court decisions. There 
are 800 reported decisions; since the 
most recent ones are by far the most 
important, this doesn’t present an 
insurmountable task. With respect 
to the regulations (32 C.F.R.) you 
must beware of assuming that the 
particular sections of the regulations 
you. consider applicable were in 
effect, in the same version, when 
your client was being processed. 
There have been several one-word 
changes (from shall to may), mak- 
ing permissive what was theretofore 
mandatory. A related example: On 
January 5, 1953, three words were 
added to Section 1624.2: “by the reg- 
istrant”, thus shifting to the regis- 
trant the burden of preparing and 
filing a summary of what occurred 
at the appearance before the local 
board. It was my satisfactory experi- 
ence to have two criminal prosecu- 
tions dismissed on one day by the 
United States attorney when it was 
pointed out that in each case the lo- 
cal board had failed to prepare and 
insert such summaries.'? The denial 
of due process involved in such a 
situation is that the appeal board 
obviously did not have a complete 
record before it. 

The reported cases illustrate sev- 
eral scores of denials of due process; 
the possible variations of the already 
recognized instances are great in 
number. Two thirds of your “points” 
will come from inspection of the cli- 
ent’s Selective Service file; one third 
from your interrogation of him. He 
can tell you things that aren’t in the 
record. Did a Selective Service offi- 
cial promise to do something and 
then forget? See Remke v. Read, 123 
F. Supp. 272. Did the board, at his 
appearance before it, cut him short? 
See Davis v. United States, 199 F. 2d 
689. Did the notices correctly advise 
him of his rights? In United States 


v. Rex Ashauer, No. 22997, S.D. Cal- 
if., November 9, 1953, the defendant 
was acquitted because a defective 
notice had been sent him by the 
hearing officer. The same was true 
in United States v. Kariakin, No. 
23221, S.D. Calif. January 12, 1954. 
Did your client give documents to 
an official and later learn that they 
were not forwarded for the appeal 
board’s consideration? These facts 
brought an acquittal in United 
States v. La Casse, No. 23222, S.D. 
Calif., January 13, 1954.18 

The appearance before the local 
board is perhaps the most prolific 
source of denials of due process. 
These include failure to give the ap- 
pearance, failure to notify, failure to 
give “rain-checks” and illegal atti- 
tudes and standards that come to 
light during the hearing itself. Many 
of the latter illegalities will show up 
in the summary, if it is complete, in 
that the board’s misconceptions of 
the law will be spelled out. For ex- 
ample, boards frequently take the 
usual layman’s view on a citizen's 
“rights” and do not hesitate to set 
these views forth in the summary. 
Since most clerks have continued 
their practice of preparing summa- 
ries this source of “points” is still 
present. The cases on this phase of 
our subject are too numerous to 
need citation, although two of the 
author’s “rain-check” cases may 
prove helpful. In United States v. 
Waterfield, No. 3143, D.C. S-D. Cal- 
if. May 15, 1953, it was held that the 
local board should have given the 
registrant another date for the hear- 
ing, his mother having advised the 
board that the registrant was out of 
town when the invitation came. In 
United States v. Williams, No. 3207, 
D.C. §.D. Calif., September 20, 1954, 
it was held that the registrant’s ex- 
planation that the mail came late, 
plus his request for another date, 
should have resulted in a second 
invitation to come and talk to the 
board. 


What isn’t often spelled out in the 
summary is the board’s illegal con- 
ception of the following rights given 
the registrant by the regulations and 
respected by many court decisions: 
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J. B. Tietz has been practicing in Cali- 
fornia since 1943. A native of Ohio, he 
attended Earlham College (Richmond, 
Indiana) and the University of Cincin- 
nati College of Law. 





he may discuss and argue his classi- 
fication and he may point out ma- 
terial in his file that he believes the 
board has overlooked or not given 
sufficient weight. Furthermore, the 
boards generally rely on the letter of 
the regulations and forbid the en- 
trance into the hearing of relatives 
and others who are prepared to give 
new and further information. Even 
these more difficult factual situations 
(abuses of discretion) may prove to 
be successful bases for writs. 

In general, it must be remembered 
that administrative agencies are 
sometimes wrong in their interpre- 
tations of the applicable Jaw and 
that the Selective Service System, 
composed largely of volunteer lay- 
men, is prone to error. 

Draft law practice may be briefly 
summarized as follows: Defense 
against a felony charge of refusal to 
submit to induction and petition for 
a writ of habeas corpus; the bases 
for judicial relief are absence of a 
basis in fact for the classification and 
procedural error resulting in a de- 
nial of due process. 





12. U. S. v. Tutschulte, No. 21926, D.C. S.D. 
Calif. U.S. v. Mock, No. 21963, DX. S.D. Calif. 

13. For a dozen other illustrations, and some 
discussion thereof, see Tietz, “Jehovah's Wit- 
nesses: Conscientious Objectors,” S.Ca. L.R., 
February, 1955, page 133, note 34. 
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America’s NEEDS AND RE- 
SOURCES: A NEW SURVEY. By 
]. Frederic Dewhurst and associates. 
New York: Twentieth Century Fund. 
1955. $10.00. Pages 1148. 

Here is a book to which every 
American can turn for facts cover- 
ing developments during the twen- 
tieth century to support three theses: 

(1) Gur republican form of gov- 
ernment is the best in the 
world; 

(2) American capitalism is the 
best economic system in the 
world; 

(3) Our self-government and the 
opportunities of free enter- 
prise have stimulated inven- 
tiveness and productivity to 
create the highest standard of 
living for the greatest number 
of people of all history. 

Many of us have seen the auto and 
the airplane; the telephone, wire- 
less, radio and television; the elec- 
tric light and atomic power and 
many other useful instrumentalities, 
all come into common use in our 
own lives. The phenomena were 
generally known, but there was no 
over-all study of the whole field of 
economic progress. Therefore, such 
a study was undertaken by the 
Twentieth Century Fund and the 
first edition of America’s Needs and 
Resources was published in 1947. A 
comparison of the two editions is set 
out in the opening paragraph of the 
preface: 

This volume is a new and more com- 

prehensive survey of the demands 

and needs, the resources and capaci- 
ties of the American economy. The 
original America’s Needs and Re- 

sources, begun during World War II 

and published eight years ago, gave 

primary attention to the swift transi- 
tion from a subnormal prewar econ- 
omy to full-scale war production, the 
growing civilian shortages, and effects 


of these developments on the postwar 
economy. The present survey finds its 
major focus in the phenomenal post- 
war boom, in the long-range upsurge 
of the economy which this latest boom 
accentuated, and in the significance 
of our expanding economy for the 
future well-being of our nation. 

Adolph A. Berle, Jr., in the fore- 
word, states the purpose of this 
edition: 

The new volume accomplishes two 

purposes. It gives the present position 

of American economic resources, pro- 
duction and consumption. It estab- 
lishes a basis of comparison with earli- 
er figures and thus makes it possible 
to see with some clarity the extent of 
progress made. Actually, the progress 
has been enormous, and suggests (as 
some of us had felt) that the United 

States has not merely climbed to a 

new plateau, but is ascending heights 

whose upper limit is not yet measur- 
able, and at an accelerated rate of 
speed. 

The scope of the work can best be 
seen by listing the Parts and Chap- 
ter headings: 

Part I. Basic ‘TRENDs 

1. War and Aftermath; 2. Trends 
and Projections; 3. Population 
Growth; 4. Output, Income and Ex- 
penditures. 

Part II. 
CONSUMPTION REQUIREMENTS 

5. Food, Liquor and Tobacco; 6. 
Clothing, Accessories and Personal 
Care; 7. Housing; 8. Household Op- 
eration; 9. Transportation; 10. 
Health and Medical Care; 11. Rec- 
reation; 12. Education; 13. Religion; 
14. Welfare. 

Part ILI. CaprraL REQUIREMENTS 

15. Private Productive Facilities; 
16. Urban Redevelopment; 17. Land 
and Water Conservation and De- 
velopment. 


Part IV. GOVERNMENT 
AND FOREIGN TRANSACTIONS 
18. Government Expenditures; 19. 
Foreign Trade and Finance. 
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PART V. 


RESOURCES AND CAPACITIES 

20. The Labor Force; 21. Natural 
Resources; 22. Agricultural Capaci- 
ty; 23. Industrial and’ Commercial 
Capacity; 24. Technology: Primary 
Resource; 25. Productivity: Key to 
Welfare. 

Part VI. SUMMARY 

26. Needs vs. Resources. 

As stated therein: 

This survey provides those who 
work in each separate field, as well as 
those whose concern is the economy 
as a whole, with the facts and back- 
ground essential for appraising the 
present and planning intelligently for 
the future. It will serve as an indis- 
pensable guide and reference work 
for businessmen, industrialists, union 
leaders, investors, economists, market- 
ing counselors, librarians, students— 
for anyone seriously concerned with 
his own, and his country’s economic 
strength and probable future. 

In addition to tabulating and cor- 
relating statistics, the authors also 
make projections for the next five 
years. That the projections are ten- 
able is proved by three items: 

(1) The projections made in 1947 

were more than achieved. 

(2) On June 24, 1955, in the 
Los Angeles Times, Harold 
Walsh, the Financial Editor, 
stated: 

Yesterday, New York Stock 
Exchange president, Keith 
Funston, carefully esti- 
mated that U.S. corpora- 
tions will need “a stagger- 
ing 375 billion dollars in 
new capital” to reach eco- 
nomic levels projected for 
1965. 
This means that more than 
one hundred million dollars 
must be invested every day for 
the next ten years or 150 mil- 
lion for every working day for 
the next ten years. 

(3) Time Magazine of July 4, 
1955, at page 13, has this to 
say: 

The number of U.S. res- 
idents now gainfully em- 
ployed (62,703,000) is the 
highest ever for this sea- 
son of the year. Unemploy- 
ment (2,489,000) is a re- 
gional rather than a na- 
tional problem, and is cen- 
tered largely in chronical- 
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ly sick industries, ¢.g., tex- 
tiles and coal. 

Reading the advance notices con- 
cerning the book and the introduc- 
tion to it, brought to mind the works 
of two writers of the nineteenth cen- 
tury—Jules Verne and Karl Marx. 

Jules Verne by his imaginative sto- 
ries was a benefactor of mankind as 
he has entertained many genera- 
tions of readers. Those of us who 
grew up in the more or less “Gay 
Nineties” and early part of the twen- 
tieth century remember the amaze- 
ment and incredulity with which we 
read such books as 20,000 Leagues 
Under the Sea, Around the World in 
80 Days, and The Mysterious Island. 
As a matter of fact, to recapture the 
mood I have just reread 20,000 
Leagues Under the Sea. These im- 
possible ideas have now become 
realities. 

On the other hand, the monu- 
mental accumulation of facts in this 
book under review are an emphatic 
refutation of the prophecies of Karl 
Marx that capitalism would col- 
lapse; that world class warfare was 
the only cure, and that the prole- 
tarians would take over. 

Karl Marx was a neurotic man 
with an inferiority complex. He was 
never able to earn a living for him- 
self but was helped by others and 
then turned on his _ benefactors. 
(Karl Marx, by Otto Ruhle). The 
writing from his poison pen has 
brought misery to millions of peo- 
ple. For instance, Italy and Fascism, 
Germany and Nazism, and Russian 
Communism which has now spread 
its tentacles over the greater part of 
the earth’s population. Not only are 
these people now living in misery 
but millions have been liquidated 
because of his false premises. 

If the United States ever had any 
“proletarians” they are gone now. 
(See pages 903 and 915 of book be- 
ing reviewed). For a short analysis 
read a pamphlet issued by du Pont 
entitled The Story of Creative 
Capital. 

The tremendous amount of statis- 
tics in this book may not be of any 
direct benefit to most lawyers. How- 
ever, many lawyers in the United 


States from time to time have said 
that people in the United States are 
enjoying more 
and a higher standard of living than 
any people at any time in the his- 
tory of the world, without having 
the facts readily available to support 
that statement. Here 
an arsenal of facts. 

In the Foreword, Mr. Berle says 
further: 


material comforts 


now we have 


The twentieth century has been a 
time of turbulence and terror. Yet it 
is endowing its children, at least in 
the United States, with resources be- 
yond the dreams of past generations, 
and distributing its benefits well 
enough to give an overwhelming ma- 
jority of Americans at once the high- 
est standard of living ever achieved 
by a great population and the prom- 
ise that this standard will continue to 
rise. 

In the Scriptures we are told that 
man cannot live by bread alone, so 
we must look beyond the material 
things which are so fully document- 
ed in this book. We enjoy more lei- 
sure, more civil and religious lib- 
erty, more education and more hap- 
piness than have any other people, 
the result of free men with free 
minds having the opportunities to 
invent and produce. 

As we contemplate this record 
of inventiveness, technical advance- 
ment, production and distribution, 
we must humbly turn to the funda- 
mental statement of our system—the 
Declaration of Independence, and to 
the Creator who gave us the great 
endowments which have made these 
material achievements possible. 

We must always remember the ad- 
monition of the Psalmist (Psalm 
127:1) “Except the Lord build the 
house, they labour in vain that 
build it... .” 

Georce W. NILssoNn 
Los Angeles, California 


I srazzs EMERGING CONSTI- 
TUTION, 1948-51. By Emanuel 
Rackman. New York: Columbia Uni- 
versity Press. 1955. $3.00. Pages xvt, 
196. 

It may be not inappropriate for an 
Israeli to review a book on the Con- 
stitution of Israel, even if the book 
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is written by an American and, pre 
sumably, for American readers. 

As the author states in the Intro- 
duction, “*...I have essayed to write 
the history of the making of [the 
Israel] constitution, attempting both 
an evaluation and a _ prognosis” 
(page xii). The author attempted 
to cover a wide subject which quite 
naturally has very many aspects, and 
in a fairly short text (175 pages) he 
has managed to present a picture of 
Israel’s political and legal history— 
if one is permitted to use the word 
“history” for the years 1948-51 and 
a short period earlier when Palestine 
was a British Mandate. 

Professor Rackman carried out 
much careful research, and the bibli- 
ography at the end of the book con- 
stitutes a source of information 
about Israel's early political develop- 
ment. The book is also rich with de- 
tailed footnotes. 

The book contains twelve chap- 
ters, and deals chiefly with various 
constitutional principles and politi- 
cal problems of the State of Israel. 
The set-up of the political parties, 
the system of election, the organiza- 
tion of the administration and cer- 
tain economic problems are dealt 
with. 

Much study is given to the prob- 
lem of a written constitution, and 
the author feels that “one can hard- 
ly avoid the conclusion that the issue 
of a written constitution was in fact 
resolved negatively” (page 118). The 
author, a faithful student of Ameri- 
can political institutions, appears to 
be worried that no written constitu- 
tion was adopted in Israel. He is also 
often surprised or amazed at the ap- 
parent failure to safeguard democ- 
racy in a formal written fashion. 
Next, he accuses the political parties 
with preoccupation with the imme- 
diate improvement of their own po- 
sition rather than with concern for 
the ultimate fulfilment of their phil- 
osophies. Furthermore, he seems to 
be unable to appreciate the special 
involved situation regarding Israel's 
religious problems. 

The State of Israel has grown out 
of a Palestine governed by Britain, 
and the influence of English political 
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institutions is profound. England has 
no written constitution, and the ad- 
vantages of an unwritten, flexible 
constitution are well known; unfor- 
tunately, the author did not give us 
his thoughts on this point. Our feel- 
ing is that democracy in Israel is 
fundamental and does not require 
formal safeguards. 

The author’s accusation against 
the parties is, perhaps, not well 
founded. A party can carry out its 
program only when it is in a position 
to do so, and it is customary and 
legitimate for political parties in all 
democratic countries to be very 
much concerned with the improve- 
ment of their positions. 

The religious problem of Israel is 
unique. One must never forget that 
the new state was established for 
people of the Jewish faith. There- 
fore, for example, a law which gives 
to Jews an unlimited right to enter 
the country does not in any way con- 
stitute discrimination against non- 
Jews. No country is under an obliga- 
tion to allow any foreigners to enter, 
and the historical considerations of 
Israel and Judaism must not be ig- 
nored. 

The Jewish religion certainly can- 
not be altered or amended by secular 
legislation. The author refers to laws 
enacted in Israel prohibiting child 
marriage and polygamy as instances 
of legislation interfering with reli- 
gious matters. It may be said that 
the author’s view on this point is mis- 
conceived. The practices of child 
marriage and polygamy, though not 
strictly forbidden by our religion, 
did not constitute religious precepts, 
and their prohibition does not affect 
religious observance. 

The present reviewer knows that 
Rabbi Rackman visited Israel, and 
surely he then received much of the 
inspiration and data that went into 
writing the book. Yet a short visit 
may also give mistaken impressions. 

The author as an American is nat- 
urally unacquainted with the nice- 
ties of Israel's laws. The book, there- 
fore, contains various errors and the 
citations and translations from He- 
brew are sometimes inaccurate. 

The book furnishes a general back- 


ground to Israel’s constitutional for- 
mation and development during the 
first three years of statehood, 1948-51. 
The fundamental form of Israel's 
constitution has already been fixed; 
as the author rightly puts it “it is 
difficult to avoid the conclusion that 
the principal patterns of [Israel's] 
constitution were already formed in 
the first three years of the state’s ex- 
istence” (page 175). 

The book is probably a pioneering 
work in its field and is an introduc- 
tory commentary on its subject. Ev- 
ery student of Middle Eastern affairs 
and of Israel in particular would be 
well advised to read the book in or- 
der to gain some basic information 
on this important topic. 

DANIEL ]ACOBSON 
Tel-Aviv, Israel 


Tue PHILOSOPHIC HISTORY 
OF CIVILIZATION. By Jennings 
C. Wise. New York: Philosophical 
Library. 1955. $4.75. Pages 404. 

Among historians as well as 
among archeologists, each accession 
of new material is apt to precipitate 
acute differences of opinion respect- 
ing its significance. The recent dis- 
covery of the so-called “Dead Sea 
Manuscripts” has caused one body 
of scholars to proclaim the necessity 
of a thorough revision of age-old re- 
ligious beliefs, while another and 
equally competent group contends 
that traditional Christianity remains 
unaffected. Among historians re- 
search and reflection have resulted 
in aggressive advocacy by many 
scholars of the theory that Economic 
Man rather than Almighty God is 
the high and mighty Ruler of the 
Universe. In the work here reviewed 
Mr. Wise vigorously attacks this view 
and maintains that throughout the 
ages man’s advance in civilization 
and culture has been directly pro- 
portionate to the intensity of his 
faith in the existence of a Supreme 
Being by whose wisdom and power 
the universe is ordered and with 
whom the individual can establish a 
spiritual relation. 

Thus we have a head-on collision 
between two theories of the uni- 
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verse: The law of “excluded middle” 
requires the acceptance of one or 
the other of these conflicting views 
and it is impossible to overstate the 
significance of the ultimate decision. 

If this decision were to be reached 
by counting contemporary heads, 
Mr. Wise would find himself in a 
hopeless minority. Recently formed 
pressure groups have so effectively 
proclaimed the self-sufficiency of 
man that popular textbooks and 
modern teachers of history appear 
to have accepted it as established 
fact. If this Goliath is to be over- 
come, perhaps Mr. Wise will prove 
to be the David who will score what 
in sporting circles is styled an “up- 
set’. It must be conceded, however, 
that, unlike David, he enters the con- 
flict with no hastily improvised wea- 
pons. He meets his adversaries on 
their own ground, uses material ac- 
cessible to every scholar and draws 
his conclusions from indisputable 
matters of fact. If, when the smoke 
of battle clears away, he emerges as 
victor it will be because he has made 
good use of the forty years which he 
has devoted to the study of his 
subject. 

The eras to which in this book 
the author confines his attention are 
the vast stretches of time which pre- 
ceded the Mosaic dispensation. His 
work will therefore be as acceptable 
to Jew as to Gentile. He maintains 
that inferences drawn from the his- 
tory of the world down to the time 
of Moses are necessarily valid as re- 
spects man’s development during 
subsequent periods. 

An examination of Mr. Wise’s 
work will convince the reader of its 
thoroughness of treatment notwith- 
standing the wide range of subjects 
discussed. The appendices contain 
important supplementary and sup- 
porting material. The topical bibli- 
ography gives some idea of the 
ground covered by the author, al- 
though the bibliography is limited 
to authorities not commonly cited, 
upon which, with others, the author 
has relied. Because of his scholarly 
approach and his thoroughness of 
method this book is in effect a chal- 
lenge to all scholars who are reluc- 
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tant to accept the author’s conclu- 
sions. The book cannot be ignored 
or by-passed. It is entitled to receive 
the most serious consideration by 
well-equipped scholars and by all 
thoughtful readers. Unless Mr. 
Wise’s several premises can be suc- 
cessfully attacked, the conclusions 
which he draws from them appear 
to be irrefutable. 

To the lawyer whose discussion of 
disputable subjects is normally ju- 
dicial in tone, the vehemence of con- 
troversialists in the fields of history 
and theology is somewhat unwel- 
come. Occasionally this characteris- 
tic reveals itself in Mr. Wise’s book. 
It must be admitted, however, that 
he is able to justify his vehemence 
by a convincing array of relevant 
facts. 

GEORGE WHARTON PEPPER 
Philadelphia, Pennsylvania 


Tue NATION AND THE 
STATES, RIVALS OR PART- 
NERS? By William Anderson. Min- 
neapolis: University of Minnesota 
Press. 1955. $3.75. Pages 263. 

The author's philosophy and in- 
sight into history may well be illus- 
trated by his views in two fields: 
(1) Only upon the adoption of the 
Tenth Amendment in 1791 did the 
states secure any governmental pow- 
ers such as they now claim, (2) fed- 
eral aid had its origin in the assump- 
tion by the National Government of 
the Revolutionary War debts of the 
original states and the distribution 
of the treasury surplus among the 
states in 1837. 

Upon the recent construction of 
the Constitution by the three depart- 
ments of government to be merely an 
instrument which time, thought and 
circumstance have lately changed, 
the author’s view is that the most 
important influence has become that 
of public policy. The interpretation 
of the Constitution so as to ascertain 
“the intention of the framers” has 
been a “fetishism” with those who 
oppose this development. 

A state may not expand its powers 
beyond what “the United States Con- 
stitution permits”. The Supreme 


Court has become “increasingly gen- 
erous” in recognizing the rights of 
the states in their ordinary functions, 
and indeed in some new and nation- 
al functions where Congress has 
failed to act. There is concern that 
the National Government in exercis- 
ing powers under the general welfare 
clause is becoming unduly central- 
ized and that the states are losing 
their powers. The author questions 
the good faith of those who oppose 
this movement toward a_ welfare 
state—says that “a little paternalism 
is apparently acceptable to them”. 
A rather “amorphous” group ap- 
pears to oppose a show of strength 
in any government, federal, state, or 
local, some of whom support the “so- 
called Bricker Amendment, which 
would have weakened the power of 
the national government to enter in- 
to binding agreements”, an extremity 
to which even the Articles of Con- 
federation did not go. 

The author questions whether 
state and local governments can in- 
dividually determine the need for 
new governmental activities. The 
states have fallen short in the matter 
of local self-government and any 
transfer of power to them would re- 
sult in a weakening and possible de- 
struction of the function transferred. 
Without the prodding of the Nation- 
al Government the states could not 
or would not take over the responsi- 
bility for the control of such func- 
tions. 

The author’s view is that the com- 
merce clause justifies the regulation 
of industrial disputes, wages, hours, 
the production of coal, oil, agricul- 
tural products, etc. If industries be- 
come “sick”, such as mining, textiles, 
natural resources, it is the duty of 
the National Government to act to 
promote the security, health and 
welfare of the people. It is now the 
duty of Congress to train our citizens 
in science, technology, economics 
and public affairs, in order to protect 
the national security. The primary 
purpose of our governments is the 
development of the freedom and re- 
sponsibility, and the moral and in- 
tellectual qualities of individuals. 

There should be no present real- 
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location of revenues or taxing pow- 
ers. Any substantial limitation of the 
national taxing powers would be a 
backward step. The National Gov- 
ernment derives most of its revenue 
from progressive income tax rates, 
the state from regressive taxes which 
weigh heavily on poor people, such 
as sales taxes. Taxes should be based 
on the ability to pay in accordance 
with benefits received. There is no 
serious allegation that the Constitu- 
tion puts unjustifiable restrictions on 
state taxing powers. 

rhe author advocates gifts of pro- 
portionately larger grants to the 
states of lower average income, in 
inverse proportion to the incomes of 
their people. 

To tie particular functions of gov- 
ernment down to specific levels of 
government will soon prove out of 
date and harmful. Let Congress settle 
questions of the adjustment of na- 
tional to state interests. 

The author believes that M is to 
the best interest of the whole nation 
not to limit to any extent the powers 
of the central government. He as- 
serts that recent federal activities 
have not taken powers away from 
the states. In the field of economic 
security, of poor housing and ade- 
quate city planning, it can cure all 
the ills that beset a free people and 
prevent the “environmental decay 
that besets daily those who live in 
cities”. 

The author furnishes no informa- 
tion or reason for the difference in 
the ability of individuals who can 
wisely exercise the great powers nec- 
essary for Congress to regulate the 
country in the light of “public poli- 
cy”, and that of the individual who 
undertakes to exercise the remaining 
powers of the states in his legislature. 
The reader must conclude that the 
first group must be supermen and 
that the state legislator, from the 
same reservoir of inhabitants, lacks 
the necessary knowledge of govern- 
ment. 

This book containing these strange 
ideas of the origin of our government 
and the constitutional relationship 
between the Federal Government 
and the states, has been published 
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in Great Britain, India and Pakis- 
tan, and perhaps other countries. In 
our own country it will probably be 
taught in the schools, to pupils who 
have slight chance of discovering its 
mistaken philosophy. In _ foreign 
countries, where we are spending 
billions of dollars to sow the seeds 
of liberty, it will do irreparable harm 
in portraying a constitutional gov- 
ernment which is changed at will 
and subservient to public policy, as 
the most powerful of the forty-nine 
governments involved sees that poli- 
cy. It is unfortunate that a book 
which portrays our governmental 
structure correctly could not be pub- 
lished to accompany Professor An- 
derson’s production. 
WILLIAM LOGAN MARTIN 

Birmingham, Alabama 


Now I CAN TELL. By the 
Right Reverend Quentin K. Y. Hu- 
ang, D.D., Bishop of Yunkwei (in 
exile). New York: Morehouse-Gor- 
ham Co. $3.50. 1954. Pages 222. 
This book might well have been 
entitled, “The Witness? The Bish- 
op!” Certainly few lawyers would 
underrate the value of the credible 
witness in arriving at right judg- 
ments. This most credible Chinese 
Christian here tells us how he ex- 
perienced applied Communism in 
his home city of Kunming, Yunan 
Province, southwest China, in Part 
I (182 pages) of his book entitled, 
“My Experiences With Communists 
Behind the Bamboo Curtain”. Part 
II (40 pages) is entitled, “Commu- 
nist Land Reform in China: Subtle 
Procedure and Real Objectives”. 
Here we find a chronologically ar- 
ranged historical outline of the elev- 
en main land reforms in prior Chi- 
nese history and a report of what 
the Chinese Reds are doing now. De- 
spite his imprisonment and torture 
the bishop’s account glows with the 
spirit of the sincere and dedicated 
Christian. It rings true in every de- 
tail, Moreover, this writer, having 
met the author and heard him twice 
here in Pittsburgh can testify that 
he has found him to be a most per- 
sonable fellow whose every word and 


gesture reflect character and credi- 
bility. 

Bishop Huang graduated from St. 
Paul’s School, Anking, and from St. 
John’s University, Shanghai, both 
missionary institutions in China 
founded by the American Episcopal 
Church. Thereafter he earned a 
Master of Arts at the University of 
Pennsylvania and the degrees of 
Master of Sacred Theology and Doc- 
tor of Divinity at Philadelphia Di- 
vinity School. Elected bishop in 1946 
his people sent him to California in 
1947 for his consecration to the epis- 
copate. As Bishop of Yunkwei and 
of the Holy Catholic Church in 
China (the Chinese branch of the 
Anglican Communion) his diocese 
embraced the provinces of Yunan 
and Kweichow in southwest China. 
This area is larger than Texas and 
is populated by more than 23,000,- 
000 people of whom about | per cent 
are Christians. Many have called the 
author the Bishop of the Burma 
Road because that famous highway 
runs through his diocese, one of his 
churches was built along it, and 
many members of the U. S. Armed 
Forces who traveled this road visited 
him during World War II. 

In his preface the bishop says, “. . . 
I am very grateful to God for the 
lessons I learned through suffering. 
I still believe that God is Love, that 
He loves His rebellious children just 
as much as His obedient ones, and 
that He will in due time remove 
this menace to mankind, if God- 
fearing people cooperate with Him. 
Neither for any interest in politics 
nor for any grudge against any per- 
son am I against the sin and evil of 
Communism, but because I am con- 
vinced that this present world-con- 
flict is spiritual. It is an ideological 
conflict between Materialism and 
Christianity, between Communism 
and Democracy. ‘Marxism’, as Lenin 
stated, ‘is Materialism militant’, or, 
as the leading Chinese Communists 
have repeatedly expressed in their 
writings, “The Chinese Communist 
revolution is a part and parcel of 
the world revolution.’ . . .” And 
later: 

Lately, one problem in the free 
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democratic countries has puzzled me 
greatly. Many patriots who are strong 
defenders of democracy, willing to do 
everything possible to build a strong 
democracy, pay no attention whatso- 
ever to religion or their faith, the real 
foundation of democracy! To me, they 
are merely trying to build “air castles”. 
We cannot love our neighbors as our- 
selves, if not through Christ. We can- 
not regard all men as equal, if we do 
not see them as children of God. We 
cannot consider them as brothers, if 
we reject the Fatherhood of God. We 
cannot build a castle without a foun- 
dation, nor can we plant a tree with- 
out soil. So we cannot build a strong 
democracy by detaching it from its 
religious foundation, its motivating 
ideology and its soul. Arnold Toynbee 
concluded his conviction on this sub- 
jeet by asking, “How can the western 
nations successfully combat Commu- 
nism unless they establish an active, 
working Christianity?” 

On December 9, 1949, the legiti- 
mate Yunan government surrendered 
to the Communists. Bishop Huang 
lived under this regime for 111 days, 
seventy-nine of which he spent in 
jail, where, surviving the severe mal- 
treatment and the rigors of the re- 
generation program of the Self-Sal- 
vation Association, he was released 
for thirty days in which to recover 
his health and prepare for an assign- 
ment as head of the United Church 
in southwest China; to be the great 
leader of all the religious bodies, 
with power to set the churches in 
order and clean up the reactionary 
element thereof! Resisting the temp- 
tation of this offer he escaped to the 
U.S.A. via Burma. 

The bishop’s experiences vividly 
illustrate Communist notions of 
truth, of criminal law, of legal arrest, 
of prison administration, of medi- 
cine, of evidence and proof, of trials 
(really a type of ex parte cross- 
examination) , of justice, of freedom, 
and of effective government and the 
way it may be attained. Lawyers 
should find most interesting the 
bishop’s discussion of “Communist 
Requirements Before Trials”; ‘““Com- 
munist Judges and Trials”; “My Ac- 
cusers and Second Trial”; “Commu- 
nism and Children”; and the “Sub- 
tlety of Communism”. He shows us 
clearly that when a prisoner cannot 
obtain a copy of the charges against 
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him, and cannot obtain a trial and 
possible release until he has first 
written for the authorities both (1) 
a complete autobiography and (2) 
a detailed confession (of sins against 
the working class particularly) he 
has a much different outlook on hfe 
than when he enjoys knowledge of 
the charge against him, the right to 
remain silent and to have influential 
counsel represent him at his trial, to 
say nothing of the right of bail. 

If you would learn from one who 
knows what it means to lose his free- 
dom in Red China and to regain it 
in the United States; who has ex- 
perienced Applied Communism as 
it actually is in contrast to what he 
calls “sweet ‘theoretical’ Commu- 
nism”; who met and survived the 
greatest crisis of his life with an ex- 
Christian faith; who 
knows what the Communists say and 
do to obtain power in ruling others; 


traordinary 


and that the goal of the Communists 
in China—as elsewhere—is world rule, 
this book presents an exceptional 
opportunity. 

J. Garetu HircHcock 
Pittsburgh, Pennsylvania 


Tue HOLMES READER. Edited 
by Julius J. Marke. Volume 1, Docket 
Book Series. New York: Oceana Pub- 
lications. 1955. Price $3.50 cloth- 
bound; $1.00 paperbound. Pages 282. 

This work is a superbly edited 
profile of the eminent Supreme 
Court Justice, Oliver Wendell 
Holmes. Mr. Marke, whose _back- 
ground in the field of legal research 
and library science eminently suits 
him for his task, has produced a 
readable, balanced and diversified 
portrait. 

Mr. Justice Oliver Wendell 
Holmes, born at Boston on March 8, 
1841, was graduated from Harvard 
College in 1861, served three years 
as lieutenant and captain with the 
20th Massachusetts Volunteers and 
was wounded three times, “at Ball's 
Bluff shot in the breast, at Antietam 
with a ball in the neck [and] at 
Fredericksburg wounded in the 


foot”. After the War Between the 
States, Holmes attended Harvard 


Law School, was graduated in 1866 
and practiced law in Boston with 
Robert Morse, George Otis Shattuck 
and William H. Munroe. Between 
1870 and 1882 he taught law first at 
Harvard College, then at the law 
school where in 1882 he became a 
professor only to resign that very 
year to become, at the age of 41, 
an Associate Justice of the Supreme 
Judicial Court of Massachusetts. 
Holmes served in this capacity until 
1899, when he became Chief Justice. 
In 1902, he was appointed to the 
Supreme Court of the United States 
by President Theodore Roosevelt. It 
was January 12, 1931, when he re- 
signed and March 6, 1935, when he 
died. Holmes, good soldier that he 
was, was buried at Arlington on 
his ninety-fourth birthday, March 8, 
1935. His estate was $555,752, of 
which he gave $283,500 to relatives 
and friends and the balance to the 
U.S.A. It was his gift of the desk he 
used “while sitting” that led my 
friend Harrison Tweed to conclude 
that Holmes used a desk “while 
standing’. Tweed went out forth- 
with and bought him a beauty. 

In this little book Julius Marke 
has collected the best of Holmes 
which curiously seems to consist in 
large measure of wonderful pieces 
others have written about him. This 
no doubt results directly from 
Holmes’ taking year by year an out- 
standing scholar from Harvard Law 
School’s graduating class. The label 
of being a “Holmes Law Clerk” is 
more choice than making Phi Beta 
Kappa or Order of the Coif, or being 
selected as a Rhodes Scholar. Cer- 
tainly it has caused Holmes to have 
admirers who, I fear, in an unknown 
degree have warped judgments about 
the gay old man who loved books 
like Gentlemen Prefer Blondes and 
sneaked off in his eighties to a bur- 
lesque show. 

Out of the mouths of this legion 
of Holmesian law clerks has come a 
legend that Holmes was a liberal. I 
wonder would he have dissented with 
Murphy and Rutledge in Yama- 
shita’s case? Not if his philosophy is 
as described by Harold R. McKin- 
non! 
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But these are doubts I have long 
harbored as to the greatness of 
Holmes. Whether you have them or 
not, if you study law, you will want 
to know about him and Julius Marke 
in this little book has collected a 
good view of the man. Marke divides 
the collection into five parts: Part 
I is “Life and Work of Justice 
Holmes” and consists of three pieces, 
one by Arthur Delion Hill and two 
others by Cardozo and Pollock; Part 
II is “Speeches and Writings of Mr. 
Justice Holmes” and consists of four- 
teen pieces by far the most outstand- 
ing of which is the radio address of 
the Justice on his ninetieth birthday 
that so thrilled all of us who heard it; 
Part III consists of extracts from the 
Pollock letters; Part IV is a reprint 
of that finest of essays by Mr. Justice 
Felix Frankfurter reviewing twenty- 
five years of the decisions of Holmes 
as a Justice of the Supreme Court of 
the United States; and Part V con- 
sists of two essays, one by Harold R. 
McKinnon attacking Holmes and 
one by Charles E. Wyzanski, Jr., 
worshipping him. There is also a 
short preface by Julius Marke and a 
valuable appendix that collects the 
bon mots of the great man. 

Another unusual feature of this 
book is the editorial comment Julius 
Marke sprinkles through it in ex- 
planation of the pieces selected for 
publication. This makes the book an 
excellent research tool. His choice of 
selection is outstanding and the great 
scope of material from which he 
drew his selection becomes apparent 
from his notes. His was no easy 
choice. I refer particularly to pages 
233-234 where references are given 
to about twenty-one articles with re- 
spect to the evaluation of Holmes, 
each one of which no doubt war- 
rants selection. 

This is a valuable and convenient 
collection of stuff about Holmes that 
ought to be of great value to the be- 
ginning law student if he has the 
brains and independence to judge 
for himself. 

Perhaps equally as significant as 
the work itself is the format which 
the publishers have chosen for it. 
Oceana Publications initiates here a 
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new series, known as Docket Books. 
They are designed to create new 
classics in Anglo-American law. The 
fact that a long and happy voyage 
in jurisprudence can be had for the 
price of $1.00 in an attractively pa- 
perbound book means that both the 
law student and practitioner can 
build up a fine library at nominal 
cost. 

There is reason to expect many 
fine adventures in Docket Books to 
follow The Holmes Reader. Oceana 
has announced three volumes for fall 
publication—The Freedom Reader, 
The Marshall Reader and the Com- 
mon Law Reader. We hope that the 
publishers will insist on the same 
high standards of selection, research 
and editing which characterize The 
Holmes Reader. 

ARTHUR JOHN KEEFFE 


Catholic University Law School 
Washington, D.C. 


P once MATHEMATICS. By 
Conrad Rizer. Springfield, Illinois: 
Charles C. Thomas. 1955. $5.75. 
Pages xv, 154. 

Mathematics is not frequently a 
witness in the courtroom so that the 
use of Police Mathematics for the 
practicing attorney is bound to be 
limited. Nevertheless, this handbook 
by Conrad Rizer gives a rather com- 
prehensive picture of the applica- 
tion of mathematics and mathemati- 
cal physics to criminal investigation 
and traffic control. The trial attor- 
ney, especially one who handles 
cases arising out of these phases of 
police work, will find some use for 
this manual as a convenient refer- 
ence. 

The book is divided into two sec- 
cions. The first deals with the mathe- 
matical theory needed for the ap- 
plication described in the second sec- 
tion. Mathematics discussed in this 
book do not rise above the freshman 
college level and could undoubtedly 
be understood by anyone who has 
had a good background of high 
school mathematics. The principles 
involved are presented succinctly, 


and very little theoretical discussion 
is included. 

The section dealing with applica- 
tions is sub-divided into two parts, 
criminal investigation and _ traffic 
control. The reader may be some- 
what disappointed as he peruses 
these sections because of the limited 
amount of actual mathematical prob- 
lems or solutions found therein. In 
the criminal investigation chapter 
are found brief analyses of various 
types of identifications, but only a 
few of these contain any great 
amount of actual mathematical dem- 
onstration. For one who is familiar 
with the field of criminal investiga- 
tion this is not surprising since most 
of these investigations are carried on 
without recourse to actual arithmetic 
calculations. However, where mathe- 
matical examples are developed the 
presentation is clear cut and concise 
and, if applicable to a particular 
case, could be presented in the same 
way in the courtroom either to aid 
in the solution of the problem or in 
the demonstration of the degree of 
certainty of proof. 

A good portion of the traffic con- 
trol chapter deals with accident rates 
and probabilities or corresponding 
data that would be of value to the 
traffic section of a police department. 
Of greater import to the trial attor- 
ney are the mathematical demonstra- 
tions of speed from skid marks, the 
braking distance on various types of 
roadways and problems of such a 
nature. With the vast number of traf- 
fic accident cases on the court calen- 
dars, certainly this application al- 
fords a place in the courtroom. 

It was not the author’s intention 
to write a book for the practicing 
attorney, but like so many police 
science publications that have made 
their appearance in recent years, it 
does have certain value to the trial 
attorney. Actually though, its publi- 
cation will probably never have any 
great effect upon the frequency with 
which mathematics is encountered 
in the average courtroom. 

Orpway HILTON 
New ¥ork, New Yor} 
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A POKRIMATA: DECISIONS 
OF SEPTIMIUS SEVERUS ON LE- 
GAL MATTERS. Translation and 
historical analysis by William Lynn 
Westermann and legal commentary 
by A. Arthur Schiller, New York: 
Columbia University Press. 1954. 
$5.00 Pages 110. 

In celebration of its bicentennial, 
Columbia University published a ser- 
ies of studies on various subjects il- 
lustrative of the scholarly efforts of 
its faculty. The volume under re- 
view is the joint product of the his- 
tory department and the law faculty 
with the text translated by Professor 
William Westermann, Professor Em- 
eritus of Ancient History, who adds 
a historical analysis, and a legal 
commentary by Professor Schiller of 
the Law School. 

The volume is concerned with a 
papyrus of sixty lines consisting of 
the Apokrimata, or responses, of the 
Roman emperor, Lucius Septimius 
Severus, who was one of the Roman 
military despots in the early cen- 
turies of our era. He ascended to 
the throne in A.D. 193 in a turbu- 
lent year in which there had been 
three emperors. He was the third 
and succeeded in disposing of all ri- 
vals. 

In the year 199 he traveled to 
Egypt and it was during his stay in 
Alexandria that these responses were 
posted. They consist of responses to 
inquiries on legal matters, prepared 
presumably with the assistance and 
advice of his judicial staff, but is- 
sued in the name of the emperor and 
his son, Caracalla, then only 14 years 
old. 

The brevity of the responses oc- 
casions considerable speculation by 
the translator and commentator as 
to the exact meaning of the deci- 
sions. There nevertheless arises from 
these brief samples of Roman law 
deep insight into the approach of 
that law to the problems involving 
other races and other peoples. We 
have questions of administration, 
criminal and civil law. In the last 
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field, we have reference to the assist- 
ance of a mortgage lender whose 
tight to foreclosure was obstructed 
and to the freedom of a woman of 
Arabic origin in financial transac- 
tions. We also have questions as to 
the rights of legatees. 

Professor Schiller speculates as to 
why the scribe copied just these few 
decisions. He suggests that it was a 
memorandum prepared by a notary 
for his use and he rightly concludes 
“This hypothesis is one among many 
possibilities. If it should be true, one 
could not fail to feel a sense of deep 
gratitude to a scribe who in serving 
his own purposes provided so invalu- 
able a text for posterity.” 

This little volume is but one more 
indication of the growth of the law 
through grappling with ever recur- 
ring problems. 

LrEsTER E. DENONN 
New York, New York 


Benerit OF CLERGY. By 
George W. Dalzell. Winston-Salem: 
John F. Blair. 1955. $4.50. Pages 282. 

As a former trial judge, I have 
many times, in performance of the 
statutory injunction, asked the de- 
fendant after a verdict or finding of 
guilty whether he has “any legal 
cause to show why judgment should 
not be pronounced upon him”. The 
query occasionally drifted through 
my mind as to what he could possibly 
have said to forestall pronouncement 
of sentence. Had he stated that he 
was an ecclesiastic and demanded 
benefit of clergy, sentence might in- 
deed have been withheld, not in al- 
lowance of the request, but for the 
purpose of inquiring into his sanity. 
In any event, I am sure the prosecut- 
ing attorney would have been able 
to give me no authority as to the im- 
propriety of the demand. 

And yet, only a hundred and 
thirty-five years ago, in a sister court 
of my state, a man named Fuller, 
convicted of murder, demanded this 
benefit, and assigned its refusal as 
error on appeal. I cannot refrain 
from quoting: 


The benefit of clergy was never 
properly a common law privilege. ... 


It originated with that of sanctuary 
in the gloomy times of popery. It 
was the offspring of that absurd and 
superstitious veneration for a privi- 
leged order in society, which unfer- 
tunately existed in those ages of dark- 
ness, when the persons of clergymen 
were considered sacred, and church 
yards were viewed as _ consecrated 
ground.! 

But even as the Supreme Court of 
Indiana spoke thus in the year 1820, 
the benefit of clergy was still allow- 
able under certain circumstances in 
at least two states; and it was not 
finally to disappear as an aspect ol 
American law until 1869, after hav- 
ing been an integral part of the juris- 
prudence of all but one of the col- 
onies and, during their early years, 
of twelve of the thirteen original 
states. 

Two British soldiers, found guilty 
of manslaughter as a result of their 
part in the Boston Massacre, were 
accorded benefit of clergy and sen- 
tenced only to be burnt in the hand. 
This now curious doctrine was part 
of the invisible cargo of English laws 
and customs accompanying the col- 
onists across the Atlantic. Before the 
Revolution it was accepted as a mat- 
ter of course. 

These and innumerable other 
equally unimportant facts I have 
learned by reading Mr. Dakell’s 
book. Theretofore, few lawyers in 
America could have claimed to know 
less about benefit of clergy than I. 
A knowledge of the subject can be 
practically guaranteed to be of not 
the slightest value or assistance to 
the modern practitioner. Although 
dead but recently in respect to the 
law’s metamorphoses, nothing could 
be more dead. 

“... anticipate slippered readers 
rather than academicians”, says the 
author. “For that reason I have not 
appended an elaborate apparatus of 
notes. Take my word for it, all state- 
ments have been verified.” (I for one 
am willing.) The whole subject may 
be called a footnote. Indeed, one 
may read a rather large one-volume 
work on Anglo-American legal his- 
tory without finding more than a 
paragraph or two on benefit of 
clergy. It is an aside, a quaint devia- 
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tion, a delightfully illogical depar- 
ture, from the main stream of our 
jurisprudence. 

The privilege was originally that 
of a clerk, 7.e. a member of the clergy, 
of being punished, upon conviction 
of certain crimes, by the Church 
Court rather than the Kine’s Court. 
After spanning seven cefturies of 
English history, it came to its belated 
demise there in 1827, having by then 
been removed from most offenses, but 
made available to all persons as to 
the rest. 

The miscreant who could qualify 
as a cleric by reading the “neck 
verse” escaped with the mild correc- 
tions designed by the church for his 
penance and reformation; whereas 
his illiterate accomplice was hanged 
by the neck. After extinction of the 
ecclesiastical tribunals, more lenient 
penalties continued to be adminis- 
tered by the civil courts to one fall- 
ing within the comprehensive defini- 
tion of a churchman. By the time 
the usage reached America, branding 
was the most usual substitute for the 
gallows. 

I scarcely know how to describe 
the book. It rambles somewhat, like 
this review, and yet it is well organ- 
ized. It is pleasantly unacademic, yet 
broadly learned. Its scope is much 
broader than its title. It outlines the 
whole structure of colonial criminal 
law, and delves into the rather eso- 
teric subject of the extent of validity 
of English statutes and common law 
rules in the colonies, and the effec- 
tiveness of colonial legislation in 
conflict therewith. It contains many 
digressions into incidents of human 
interest illustrating the mores of the 
times. (Many pages are used to dem- 
onstrate that the so-called Boston 
Massacre was contrived and fo- 
mented by Samuel Adams and his 
hot-headed friends.) It is liberally 
sprinkled with quotations from orig- 
inal sources, especially colonial court 
records. It is never ponderous, stilted 





1. Fuller v. State, 1 Blackf. 75. Fuller’s de- 
mand would not have been granted even in 
remote times in England, since murder was 
not clergyable; i.e., it was one of the and 

list of crimes for which 
the statutes specifically provided punishments 
“without benefit of clergy”. 
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or uninteresting. It is charmingly in- 
formal with erudition sugar-coated. 

But there is more here than idle 
entertainment and sterile erudition. 
There is a point and a very definite 
one. And it is gratifyingly consistent 
with the delicate and artful incon- 
sistencies of our common law. (For 
notwithstanding Fuller v. State, 
above, to the contrary, the doctrine 
did become a stepchild of that organ- 
ism.) When the whole philosophy of 
the criminal law was retribution and 
its function was a recognized visita- 
tion of barbarous mass vengeance, 
theologians, centuries in advance of 
legal thought, believed that punish- 
ment should be remedial rather than 
vindictive. That is, they believed in 
reformation rather than punishment, 
in seeking to salvage rather than to 
destroy. The law, working deviously 
and by indirection, as it loves to 
work and is often compelled to work 
by reason of barriers of public opin- 
ion and precedent, took to hand this 
tool labeled “Benefit of Clergy” an:! 
chipped off much of its own .stony 
harshness. Again typical of our legal 
system, the humane personalities of 
the judges softened and mitigate: 
the cruelties of their institution by 
the use of an available device. 

From this book, then, we learn 
that benefit of clergy was not just a 
bit of historical absurdity. It could 
not have lasted so long without a 
reason. When, at the beginning of 
the nineteenth century, reformato- 
ries began to replace gibbets, the 
reason failed and the rule expired. 

For those lawyers who inhabit that 
zone between the mortar board sa- 
vant on the one hand and the to-hell- 
with-everything-that-isn’t-useful Phil- 
istine on the other, the book is rec- 
ommended, but not required, read- 
ing. 

MAX PETERSON 

Hartford City, Indiana 


Tr HE COURTS AND THE PUB- 
LIC SCHOOLS. By Newton Ed- 
wards. Chicago: The University of 
Chicago Press. 1955. $10.00. Pages 
622. 

Professor Newton Edwards has re- 
vised his The Courts and the Public 
Schools, first published in 1933. The 
author has been teaching the legal 
aspects of public school organization 
and administration at the Universi- 
ty of Chicago for thirty-four years. 
Although apparently not an attor- 
ney, he has digested and analyzed 
many state and federal cases, and 
has carefully charted the litigated is- 
sues in a very lawyer-like manner. 
An excellent table of contents dis- 
plays the problems of interest for the 
school administrator and his attor- 
ney. But the utility of the work is 
somewhat lessened by Edwards’ fail- 
ure to provide a case index or to date 
his citations. 

The scope of the text is as broad as 
the title. After fifty pages on the re- 
lationship between’ the public 
schools and the state and church, 
the chapters run on in a logical se- 
quence: Creating the school district 
and what it is; election and author- 
ity of officers, and how they operate; 
raising money by taxation, borrow- 
ing and catch-as-catch-can, and how 
to safely spend it. Tort liability is 
considered, of course. Finally the 
more specialized problems of teach- 
er employment, tenure, pensions and 
student attendance and _ transporta- 
tion are well scouted. The style is 
matter-of-fact, reporting the law, 
case by case, and avoiding contro- 
versial statements with the nice bal- 
ance of the professional scholar. 

A most striking feature is Profes- 
sor Edwards’ evenness of treatment. 
The Professor rolls through his field 
with the invincible assurance of a 
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scholarly steamroller, reducing the 
heat and passion of public school lit- 
igation to a flat forty-eight lane high- 
way of court decisions. And this is 
as it should be, for not only does 
this text purport to lay bare the fun- 
damental legal relationship between 
society and the public school, but it 
also attempts to systematize the case 
law concerning the “practical prob- 
lems” of the administrator. As a ref- 
erence book for the much harassed 
administrator, this text is invaluable. 
For the practitioner with clients in 
the field of education who finds it 
enjoyable to know the answers be- 
fore the questions are asked, this 
book provides the key to the ortho- 
dox problems concerning the public 
schools. 

Not only is this book a necessary 
desk-side companion for the day-to- 
day administration of the nation’s 
school system, but it is conveniently 
timed to inspire the thinking which 
must be done by both sides in the 
nationwide litigation which is just 
now exploding in the desegregation 
cases. The entire concept of public 
education is going to be re-surveyed 
during the next decade. The present 
plight of the southern majority is 
only one aspect of the problem 
which faces every American child 
and haunts every American parent. 
How can the public schools educate 
all children so as to recognize the 
varied capacities of each and yet glo- 
rify the human dignity of all? Pro- 
fessor Edwards does not give the an- 
swer. But in a scholarly, workman- 
like manner he lays out the tools. He 
very carefully explains the legal 
mechanism upon which we all rely 
so heavily and upon which we must, 
as lawyers, tinker while attempting 
to approximate the ideal system of 
education. This problem is basic. 
And this is an important book. 

ROBERT COULSON 
New York, New York 
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Supreme Court Decisions 


Aliens... 
deportation 


® Shaughnessy v. Pedreiro, 349 U.S. 
48, 99 L. ed. (Advance p. 487), 75 
S. Ct. 591, 23 U.S. Law Week 4190. 
(No. 374, decided April 25, 1955.) 
Judgment of the United States Court 
of Appeals for the Second Circuit 
affirmed. 

In this case, the question of the 
meaning of the word final, used in 
connection with deportation orders 
of the Attorney General, was again 
considered by the Court. 

Pedreiro was ordered deported un- 
der the Immigration and Nationality 
Act of 1952. He sought judicial re- 
view of the order in the District 
Court for the Southern District of 
New York. That court dismissed the 
petition on the ground that eithe: 
the Attorney General or the Immi- 
gration Commissioner was an indis- 
pensable party and should have been 
joined. The Court of Appeals re- 
versed, and in so doing held that de- 
portation orders can be judicially re- 
viewed under Section 10 of the Ad- 
ministrative Procedure Act. This 
question was last examined by the 
Supreme Court in 1953 in Heikkila 
v. Barber. In the Heikkila case, the 
Court had held that a deportation 
order under the Immigration Act of 
1917 was not reviewable except by 
habeas corpus. 

Mr. Justice BLAck, speaking for 
the Supreme Court, held that the 
Heikkila case was not controlling. 
Section 10 of the Administrative Pro- 
cedure Act provides that “Any per- 
son suffering a legal wrong because 
of any agency action, or adversely 
affected or aggrieved by such action 
within the meaning of any relevant 
statute, shall be entitled to judicial 
review thereof.” The Court held that 
the provision in the 1952 Immigra- 





Reviews in this issue by Rowland Young. 


tion Act, making the Attorney Gen- 
eral’s deportation order “final”, re- 
ferred to the finality in the adminis- 
trative procedure rather than as cut- 
ting off judicial review. The Court 
relied upon the legislative history of 
the 1952 Immigration Act to deter- 
mine that Congress intended to have 
the judicial review provisions of the 
Administrative Procedure Act apply 
to deportation orders. 

Mr. Justice MINTON, joined by Mr. 
Justice Reep and Mr. Justice Bur- 
TON, wrote a dissenting opinion 
which took the position that the rele- 
vant provisions of the 1952 Immi- 
gration Act were almost verbatim re- 
enactments of the 1917 Act, which 
had been held, less than two years 
before in the Heikkila case, to pre- 
clude judicial review of deportation 
proceedings. The opinion read the 
legislative history as showing that 
Congress intended to preserve habeas 
corpus as the only escape from a de 
portation order. 

The case was argued by Oscar H. 
Davis for petitioner and by Aaron 
L. Danzig for respondent. 


Aliens... 
deportation 


® Shaughnessy v. United States ex 
rel. Accardi, 349 U.S. 280, 99 L. ed. 
(Advance p. 637), 75 S. Ct. 746, 23 
U.S. Law Week 4225. (No. 616, de- 
cided May 23, 1955.) Judgment of 
the United States Court of Appeals 
for the Second Circuit reversed. 

In this decision, the Supreme 
Court upheld a federal district 
court’s dismissal of a writ of habeas 
corpus whereby Accardi had sought 
to escape deportation as an undesir- 
able alien. 

This was the second appearance 
of the case before the Court. In the 
1953 term, the Court had remanded 
the case for a determination whether 
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the Board of Immigration Appeals 
had exercised its own discretion in 
refusing to recommend that Accardi 
be permitted to remain in the Unit- 
ed States. Accardi alleged that the At- 
torney General had blacklisted him 
by including his name in a list of 
“unsavory characters”. 

Upon remand, the district court 
retried the case and found that each 
of the Board members had “reached 
their individual and collective deci- 
sion on the merits, free from any 
dictation or suggestion. . . .” The 
Court of Appeals reversed, holding 
that the Attorney General's state- 
ment had unconsciously influenced 
the Board members. 

Mr. Justice CLARK, speaking for 
the Court, declared that the district 
judge had properly interpreted the 
Court’s previous opinion. The dis- 
trict court had heard eight witnesses, 
including the Attorney General, and 
had determined that there was no 
blacklist and that the members of 
the Board had acted without any in- 
fluence upon them from the Attor- 
ney General. This satisfied the 
Court's prior holding that Accardi 
must have a hearing before an un- 
prejudiced Board, the Court said. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice BLACK wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER joined. This opinion 
took the position that the Attorney 
General had prejudged the case, 
which was precisely what the former 
opinion had held he must not do. 
The discretion to be used, the dissent 
pointed out, was that of the Attorney 
General. The Board merely acts as 
his adviser under the regulations. In 
holding that the Board had not been 
influenced by the Attorney General, 
then, the district court had narrowed 
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the issue, which was whether Accardi 
had had a fair hearing. The Attorney 
General’s statements, the dissent ar- 
gued, clearly showed that he had de- 
cided against allowing Accardi to re- 
main in the country on the basis of 
anonymous information. 

The case was argued by Marvin E. 
Frankel for petitioner and by Jack 
Wasserman for respondent. 


Aliens... 
deportation 


® Marcello v. Bonds, 349 U.S. 302, 
99 L. ed. (Advance p. 658), 75 S. Ct. 
757, 23 U.S. Law Week 4267. (No. 
145, decided May 31, 1955.) Judg- 
ment of the United States Court of 
Appeals for the Fifth Circuit af- 
firmed. 

In this decision, the Supreme 
Court upheld an order deporting the 
petitioner to his native Tunis. The 
petitioner challenged the order on 
the ground that it had been entered 
in violation of the Administrative 
Procedure Act and the Constitution. 

Petitioner was ordered deported 
after a hearing pursuant to the Im- 
migration and Nationality Act ol 
1952, 66 Stat. 209, 8 U.S.C. §1252 (b). 
That statute provides for deporta- 
tion of an alien who has been con- 
victed at any time of a felony. In 
1938, petitioner had been convicted 
of violation of the Marihuana Tax 
Act. As the law stood in 1988, he was 
not deportable. 

This was an action for a writ of 
habeas corpus, challenging the valid- 
ity of the deportation order on four 
grounds: (1) that the hearing before 
the hearing officer of the Immi- 
gration and Naturalization Service 
failed to comply with the Adminis- 
trative Procedure Act because the 
hearing officer was under the super- 
vision and control of the officials of 
the Immigration Service who per- 
formed investigative and prosecuting 
functions; (2) that the due process 
clause of the Fifth Amendment had 
been violated; (3) that, on the day 
of his arrest, the Attorney General 
had made a public statement to the 
effect that petitioner was an undesir- 
able, which was “bound to have great 
effect on the special inquiry officer”; 


and (4) the retroactive effect of the 
1952 Immigration Act, authorizing 
deportation for a previous convic- 
tion, made it an ex post facto law. 

The district court held the depor- 
tation order valid and the Court ol 
Appeals affirmed. 

The opinion of the Supreme Court 
affirming was delivered by Mr. Jus- 
tice CLarK. The greater part of the 
Court’s opinion deals with the Ad- 
ministrative Procedure Act question 
raised by the petitioner. In deciding 
that that statute was not applicable, 
the Court relied upon the fact that 
the Immigration Act itself, in its pro- 
vision for a hearing, is modeled after 
the Administrative Procedure Act, 
with certain differences. The immi- 
gration act permits the “special in- 
quiry officer’ to take the dual role 
of prosecutor and hearing officer, 
whereas the Administrative Proce- 
dure Act does not. The Court held 
that the “laborious adaptation” of 
the Administrative Procedure Act to 
the 1952 immigration legislation, 
showed that Congress had intended 
that the former act should not apply 
to deportation cases. 

As for the due process question 
raised by petitioner, the Court said 
that the fact that the hearing officer 
was under the supervision and con- 
trol of officers charged with prosecu- 
tion and investigation was without 
significance in view of the fact that 
that was a long standing practice in 
deportation cases. 

The third issue, that of the alleged 
prejudgment by the Attorney Gener- 
al, the Court disposed of by saying 
that the petitioner had made out no 
case of prejudging since he had 
failed to show how the publicity 
given to the Attorney General's state- 
ment affected his case. 

The Court dismissed the ex post 
facto argument, citing precedents 
that held that such retroactive ap- 
plication of new grounds for depor- 
tation was not unconstitutional. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice BLack, joined by Mr. 
Justice FRANKFURTER, wrote a dis- 
senting opinion which argued that 
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the Immigration Act did not author- 
ize deportation cases to be heard con- 
trary to the Administrative Proce- 
dure Act. 

Mr. Justice Dovucras also dis- 
sented, his opinion taking the posi- 
tion that the ex post facto clause of 
Article I of the Constitution barred 
deportation. 

The case was argued by Jack Was- 
serman and David Carliner for pe- 
titioner and by Robert W. Ginnane 
for respondent. 


Antitrust Law... 
treble damages 


® Lawlor v. National Screen Service 
Corporation, 349 U.S. 322, 99 L. ed. 
(Advance p. 671), 75 S. Ct. 865, 23 
U.S. Law Week 4309. (No. 163, de- 
cided June 6, 1955.) Judgment of 
the United States Court of Appeals 
for the Third Circuit reversed. 

In an action for treble damages 
under the Sherman Act, the Court 
here reversed a Court of Appeals’ 
ruling that the action was barred be- 
cause of res judicata. 

Petitioners are engaged in the busi- 
ness of leasing advertising posters to 
motion picture exhibitors in the 
Philadelphia area. In 1942, they be- 
gan a treble-damage suit against the 
respondents National Screen and 
three motion picture producers al- 
leging a conspiracy to establish a 
monopoly in the distribution ol 
“standard accessories”, the trade’s 
name for copyrighted matter from 
the motion pictures being advertised. 
That suit was settled in 1943 before 
any trial was had, the settlement 
being made by an agreement be- 
tween these respondents and _peti- 
tioners, and was dismissed ‘with 
prejudice” by the court. The present 
suit was begun in 1949, petitioners 
alleging that the settlement of the 
1942 suit had been merely a device 
used by respondents to perpetuate 
their conspiracy and monopoly. They 
alleged that five other motion picture 
producers had joined the conspiracy 
since 1943, and that respondents had 
deliberately made slow and erratic 
deliveries of advertising materials to 
petitioners in an effort to destroy 
their business. In 1951, the district 
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court granted an injunction against 
National Screen, but because of con- 
flicting evidence held a trial neces- 
sary as to the producers. Before trial 
could be held, defendants moved to 
dismiss the action on the grounds 
that it was res judicata; another dis- 
trict judge granted the motion and 
the Court of Appeals affirmed. 

The Cuter Justice delivered the 
opinion of the Supreme Court re- 
versing. The Court’s theory was that, 
while both the 1942 and the present 
suit involved “essentially the same 
course of wrongful conduct”, the 
present suit was a different cause of 
action, since the same conduct can 
give rise to more than one cause of 
action. The Court said that the con- 
duct complained of all occurred after 
1943, and, while the 1943 judgment 
precluded suit upon claims arising 


_ before its entry, it did not extinguish 


claims which did not exist and there- 
fore could not possibly have been 
sued on in 1942. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Francis 
Anderson for petitioner and by Lou- 
is Nizer and Earl G. Harrison for 
respondents. 


Commerce... 
“new construction” rule 
not applicable 


® Mitchell v. C. W. Vollmer and 
Company, Inc., 349 U. S. 427, 99 L. 
ed. (Advance p. 734), 75 S. Ct. 860, 
23 U. S. Law Week 4292. (No. 387, 
decided June 6, 1955.) Judgment 
of the United States Court of Ap- 
peals for the Fifth Circuit reversed. 

Here the Court refused to apply 
the so-called “new construction” 
rule in defining interstate commerce 
in this suit involving a lock on the 
Gulf Intracoastal Waterway. 

The suit was brought under Sec- 
tion 17 of the Fair Labor Standards 
Act and sought an injunction re- 
straining respondent from violation 
of the overtime-pay provisions of 
the Act. Respondent contended that 
the alleged violations related to 
work performed in the construction 


of an earthwork embankment and 
concrete platform for a new lock in 
the Gulf 
which extends from Florida to the 
Mexican border. The argument was 
that employees working on the Lock 
were not engaged in interstate com- 
merce and thus were not covered by 
the act. 

Relying on Raymond v. Chicago, 
M. &. St. P. Railroad, 243 U.S. 43, 
the district court held that respond- 
ent’s employees were not engaged in 
commerce within the meaning of the 
act. The Court of Appeals affirmed. 


Intracoastal Waterway, 


The opinion of the Supreme 
Court reversing was delivered by Mr. 
Justice Douctias. Referring to the 
Raymond case, which had held that 
an employee at work on a new tun- 
nel for an interstate carrier was not 
subject to the Federal Employers 
Liability Act, on the theory that 
there was no “commerce” through 
the tunnel until it was completed, 
the Court declared that the “new 
construction” doctrine should not 
control here. “We are dealing with a 
different Act of another vintage...” 
the Court said. “The question 
whether an employee is engaged ‘in 
commerce’ within the meaning of 
the present Act is determined by 
practical considerations, not by tech- 
nical conceptions. . . . The test is 
whether the work is so directly and 
vitally related to the functioning of 
an instrumentality or facility of in- 
terstate commerce as to be, in practi- 
cal effect, a part of it, rather than iso- 
lated, local activity.’” The Court con- 
cluded that the new lock was the 
“redesigning of an existing facility 
of interstate commerce” and hence 
subject to the act. 

Mr. Justice MINTON, joined by Mr. 
Justice FRANKFURTER, wrote an opin- 
ion in dissent protesting the Court's 
abandonment of the “new construc- 
tion” theory. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Stuart 
Rothman for petitioner and by Eb- 
erhard P. Deutsch for respondent. 
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Communications... 
broadcast licenses 


® Federal Communications Commis- 
ston v. Allentown Broadcasting Cor- 
poration, 349 U. S. 358, 99 L. ed. 
(Advance p. 693), 75 S. Ct. 855, 23 
U. S. Law Week 4307. (No. 451, de- 
cided June 6, 1955.) Judgment of 
the United States Court of Appeals 
for the District of Columbia Circuit 
reversed. 

What standards should the Fed- 
eral Communications Commission 
use to decide which of two appli- 
cants for the same AM radio fre- 
quency should be given the license? 
The Court upheld the Commission's 
action in awarding the license on 
the basis of the needs of the respec- 
tive communities to be served. 

One application was filed by the 
Easton Broadcasting Company, the 
other by the Allentown Broadcast- 
ing Company. Both were for the 
same frequency, and, although nei- 
ther station would render service to 
the other community, simultaneous 
operation of the two stations would 
cause mutually destructive interfer- 
ence. After hearings, the Commis- 
sion granted the station to Easton, 
the crucial factor being that Easton 
had only one station while Allen- 
town had three. 

The Court of Appeals reversed on 
the ground that the “choice of local 
service” principle had no substan- 
tial evidence to support it. 

Mr. Justice REED, speaking for the 
Court in reversing, agreed with the 
Commission that the first consider- 
ation should be which community 
had the greater need and its appli- 
cant’s superior capacity to serve that 
need. The Court of Appeals had 
thought that the Commission could 
select one community over the other 
only after it had first found that 
the applicants were approximately 
equal in their ability to serve their 
respective communities. The Court 
expressed its agreement with the 
Commission’s argument that this 
would subordinate the needs of a 
community to the ability of an ap- 
plicant for another locality. 
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Mr. Justice Doucras dissented 
without opinion. 

Mr. Justice BLack took no part 
in the consideration or decision of 
the case. 

The case was argued by Warren 
E. Baker for petitioner and by Don- 
ald C. Beelar for respondent. 


Constitutional Law... 
equal protection 


® Williams v. Georgia, 349 U.S. 375, 
99 L. ed (Advance p. 703) , 75 S. Ct. 
814, 23 U. S. Law Week 4297. (No. 
412, decided June 6, 1955.) Case re- 
manded to the Supreme Court of 
Georgia. 

Use of different colored slips of 
paper for whites and Negroes in the 
selection of the petit jury that tried 
petitioner for murder here led the 
Supreme Court to remand the case 
to the state supreme court. 

Petitioner was convicted of mur- 
der in Fulton County, Georgia, and 
sentenced to death. Names of pros- 
pective jurors were selected from 
slips placed in a box. Names of 
white persons were on white slips, 
names of Negroes on yellow. Dur- 
ing the week of petitioner’s trial, 120 
jurors were chosen for the county, 
four of whom were Negroes. Three 
of the four were excused for cause, 
and the state peremptorily chal- 
lenged the fourth, so that no Ne- 
gro served on the jury that tried 
petitioner. 

After the conviction, petitioner's 
court-appointed attorney moved for 
a new trial. The motion was over- 
ruled, and the Georgia Supreme 
Court affirmed the conviction. On De- 
cember 1, 1953, petitioner’s counsel 
filed an extraordinary motion for a 
new trial. Here for the first time he 
alleged that Williams had been de- 
nied equal protection because of the 
manner in which the jury was se 
lected. The trial court dismissed the 
extraordinary motion for a new 
trial, and on appeal the state Su- 
preme Court held that petitioner's 
objections to the selection of the ju- 
ry had been waived by his failure to 
challenge the jury at the outset. 

The Supreme Court of the United 
States remanded the case in a six-to- 


three opinion delivered by Mr. Jus- 
tice FRANKFURTER. The Court con- 
ceded that a state might validly for- 
bid the raising of federal questions 
at late stages of a case, but conclud- 
ed that such questions could be 
raised and determined as a matter 
of discretion under Georgia law. 
The Court remanded the case to the 
state supreme court in view of the 
state’s acknowledgment in the oral 
argument that as a matter of sub- 
stantive law the petitioner had been 
deprived of his constitutional rights. 

Mr. Justice CLARK, joined by Mr. 
justice Reep and Mr. Justice MIN- 
TON, wrote a dissenting opinion 
which took the position that the 
Court was ignoring its own prece- 
dents in refusing to honor the state 
appellate procedure. 

Mr. Justice MINTON also wrote a 
dissenting opinion in which Mr. Jus- 
tice Reep and Mr. Justice CLARK 
joined. This opinion argued that the 
Court’s opinion misconstrued Geor- 
gia law and that if the jury panel 
was not challenged at the outset, the 
issue was forever waived. It would 
then follow that the Supreme Court 
was without jurisdiction because 
the state court’s decision would 
have rested on adequate nonfederal 
grounds. 

The case was argued by Eugene 
Gressman for petitioner and by E. 
Freeman Leverett and Robert H. 
Hall for respondent. 


Constitutional Law... 
contempt of Congress 


® Quinn v. United States, 349 U.S. 
155, 99 L. ed. (Advance p. 565), 75 
S. Ct. 668, 23 U. S. Law Week 4244. 
(No. 8, decided May 23, 1955.) 
Judgment of the Court of Appeals 
for the District of Columbia Circuit 
reversed. 

In three cases decided on the same 
day, the Court reversed convictions 
for contempt of Congress based on 
petitioners’ refusal to answer ques- 
tions posed by the House Commit- 
tee on Un-American Activities. 

Quinn was one of three officers of 
the United Electrical, Radio and Ma- 
chine Workers of America called up- 
on to testify about alleged Commu- 


848 American Bar Association Journal 


nist influences in the union. The 
first to testify, Fitzpatrick, was asked 
about membership in the Commu 
nist Party. He refused to answer, 
stating that he based his refusal on 
“the First and Fifth Amendments”. 
Panzino and Quinn, who followed 
Fitzpatrick on the witness stand, also 
declined to answer questions about 
their alleged Communist Party m2m- 
bership, specifically adopting the 
grounds relied upon by Fitzpatrick. 
The three were indicted under Sec- 
tion 192 of Title 2 of the United 
States Code, which provides punish- 
ment for refusal to answer pertinent 
questions during a congressional 
committee investigation. Tried sep- 
arately, two of the witnesses, Fitzpat- 
rick and Panzino, were acquitted, on 
the ground that their references to 
the First and Fifth Amendments 
were adequate to invoke the privi- 


lege against self-incrimination of the 


Fifth Amendment. Quinn, however, 
was convicted on the theory that he 
could not incorporate the position of 
another witness in his own testimony 
in order to obtain the privilege. The 
Court of Appeals reversed and re- 
manded for a new trial. 

The Cuter Justice, speaking for 
the Court, reversed and remanded 
the case to the District Court with 
instructions to acquit. The Court 
held that Quinn’s reference to Fitz- 
patrick’s testimony (‘I would like to 
make a statement along the lines 
that Mr. Fitzpatrick made yesterday 
in regard to a question of that na 
ture ...”) was sufficient to notify 
the committee that he intended to 
claim the privilege. No special com- 
bination of words is necessary to in- 
voke the privilege, the Court point- 
ed out, and the Government itself 
seemed to concede that Quinn in- 
tended to invoke the privilege. The 
Court also rested its holding on the 
ground that the Committee had 
failed to make it clear to Quinn that 
it had overruled his invocation ol 
the privilege and expected an an- 
swer. Since the witness was not clear- 
ly apprised that the Committee de- 
manded an answer notwithstanding 
his objections, the Court said, the 
necessary criminal intent—a delib- 
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ate refusal to answer—was lacking 
to make a case under the statute. 

In view of this disposition of the 
case, the Court did not reach the 
“novel” constitutional issue raised 
by Quinn that the House Resolu- 
tion authorizing the Committee’s op- 
erations was invalid. 

Mr. Justice HARLAN, in a concur- 
ring opinion, said that he agreed 
with the result reached by the Court, 
but dissented from the Court’s view 
that the Committee had not clearly 
apprised Quinn that it wanted an 
answer. 

Mr. Justice Reep, in a dissent- 
ing opinion, argued that Quinn had 
deliberately avoided asserting the 
privilege and that the Committee 
had made it plain that it had not ac- 
cepted the witnesses’ refusal to an- 
swer. Mr. Justice MINTON joined in 
this dissent insofar as it applied to 
Emspak v. United States, infra. 

The case was argued by David 
Scribner and Frank J. Donner for 
petitioner and by Robert W. Gin- 
nane for the United States. 


® Emspak v. United States, 349 US. 
190, 99 L. ed. (Advance p. 585), 75 
S. Ct. 687, 23 U. S. Law Week 4248. 
(No. 9, decided May 23, 1955.) 
Judgment of the Court of Appeals 
for the District of Columbia Circuit 
reversed. 

In the second of the three con- 
tempt-of-Congress cases, Emspak, an- 
other officer of the United Electri- 
cal Workers’ union, declined to an- 
swer some sixty-eight out of 239 ques- 
tions asked him by a subcommittee 
of the Un-American Activities Com- 
mittee. The sixty-eight questions 
dealt with Emspak’s associations and 
affiliations, eight concerning his al- 
leged membership in the Commu- 
nist Party. Emspak refused to an- 
swer relying “primarily on the first 
amendment, supplemented by the 
fifth”. He was convicted of violation 
of 2 U.S.C. § 192. The Court of Ap- 
peals affirmed. 

The Cuter Justice reversed speak- 
ing for the Supreme Court. The 
Court's reasoning was similar to that 
in Quinn v. United States, and it 
pointed out that a congressional 


committee does not have to accept 
or reject an ambiguous claim—““The 
way is always open for the commit- 
tee to inquire into the nature of the 
claim before making a ruling.” 

The Court also refused to hold 
that Emspak had waived his priv- 
ilege as to the entire sixty-eight 
questions when, in reply to the ques- 
tion, “Is it your feeling that to re- 
veal your knowledge of them would 
subject you to criminal prosecu- 
tion?” he replied, “No. I don’t think 
this committee has a right to pry 
into my associations.” At best, the 
petitioner’s no was equivocal the 
Court held, and waiver of a consti- 
tutional right “is not lightly to be 
inferred”. 

The Court also relied upon the 
fact that the committee had not spe- 
cifically overruled Emspak’s objec- 
tions based on the Fifth Amendment 
as an additional ground for its 
decision. 

Mr. Justice Reep and Mr. Justice 
MINTON dissented, their dissent be- 
ing the same as that in Quinn v. 
United States, supra. 

Mr. Justice HARLAN also wrote a 
dissenting opinion in which he ar- 
gued that all the questions Emspak 
refused to answer were not suffi- 
ciently incriminatory to justify 
granting him the privilege against 
self-incrimination. 

The case was argued by David 
Scribner and Frank J. Donner for 
petitioner and by Robert L. Stern 
and Robert W. Ginnane for the 
United States. 


® Bart v. United States, 349 US. 
219, 99 L. ed. (Advance p. 602), 75 
S. Ct. 712, 23 U. S. Law Week 4263. 
(No. 117, decided May 23, 1955.) 
Judgment of the Court of Appeals 
for the District of Columbia Circuit 
reversed. 

The third of the congressional 
contempt cases concerned the gen- 
eral manager of the Daily Worker 
who, subpoenaed to appear before 
the Un-American Activities Commit- 
tee, refused to answer questions 


about his name or family back- 
ground, taking the position that they 
were not pertinent to the inquiry. 
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To questions dealing with his activ- 
ities in the Communist Party, he un- 
equivocally pleaded the self-incrim- 
ination clause of the Fifth Amend- 
ment. Indicted for violation of Sec- 
tion 192, the trial court treated his 
defenses as without merit. When the 
case reached the Court of Appeals, 
petitioner abandoned his defense as 
to the lack of pertinency. The Court 
of Appeals took the position that 
this erased his objections from the 
record and thus left “naked refusals 
to answer”. 

The Cuier Justice reversed the 
conviction, declaring that Bart was 
entitled to a clear-cut ruling on his 
objections during the Committee 
hearings. The fact that he aban- 
doned his objections later “cannot 
serve retroactively to eliminate the 
need for a ruling”. The Court point- 
ed out that at no time were any of 
Bart’s objections directly overruled 
nor was he given a specific direction 
to answer the questions. 

Mr. Justice ReEp, joined by Mr. 
Justice MINTON, wrote a dissenting 
opinion taking the position that Bart 
was sufficiently apprised of the Com- 
mittee’s rejection of his refusal to 
answer. 

The case was argued by James T. 
Wright and A. L. Wirin for petition- 
er and by Robert W. Ginnane for 
the United States. 


Constitutional Law... 
equal protection 


® Ellis v. Dixon, 349 U.S. 458, 99 
L. ed. (Advance p. 751), 75 S. Ct. 
850, 23 U. S. Law Week 4278. (No. 
20, decided June 6, 1955.) Writ of 
certiorari to the Appellate Division 
of the Supreme Court of the State 
of New York, Second Department, 
dismissed as improvidently granted. 
In this case, the Court, after re- 
argument, dismissed the writ of cer- 
tiorari as improvidently granted on 
the ground that the constitutional 
issues raised by the petitioner were 
too amorphous to be adjudicated. 
The action was begun by petition- 
er as president of an organization 
calling itself the “Yonkers Commit- 
tee for Peace”. The committee had 
sought, and had been refused by the 
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Yonkers Board of Education (the re- 
spondents here), use of the public 
school buildings for a forum on 
“peace and war’. The committee 
contended that this deprived them 
of their rights of freedom of speech, 
assembly and equal protection of the 
laws under the First and Fourteenth 
Amendments. The Appellate Divi- 
sion denied relief, and the New 
York Court of Appeals denied a ro- 
tion for leave to appeal without 
stating the grounds for its decision. 

The opinion of the Supreme 
Court dismissing certiorari was de- 
livered by Mr. Justice HARLAN. The 
Court noted that petitioner conced- 
ed that the state might withhold its 
school facilities altogether from use 
by nonscholastic groups, and implic- 
it in this concession is a recognition 
that the state might make reason- 
able classifications in determining 
the extent to which its schools shall 
be available for nonscholastic uses. 
The petitioner's pleading failed to 
allege that other organizations of a 
similar character had been allowed 
use of the school buildings, and its 
allegation that “unnamed and unde- 
scribed ‘organizations’ have been al- 
lowed to use Yonkers school build- 
ings in the past” in no way indicated 
whether the organizations were in 
any way comparable to the Commit- 
tee for Peace. 

The Curr Justice, Mr. Justice 
Biack, Mr. Justice DoucLas and Mr. 
Justice CLARK dissented, noting that 
they believed that “the allegations 
of the petition are sufficient to state 
a case of discrimination under the 
Equal Protection Clause”. 

The case was argued by Eman- 
uel Redfield for petitioner and 
by J. Raymond Hannon for 
respondents. 


Constitutional Law... 
racial discrimination in 
schools 
® Brown v. Board of Education, 
Briggs v. Elliott, Davis v. County 
School Board, Bolling v. Sharpe, 
Gebhart v. Belton, 349 U.S. 294, 99 
L. ed. (Advance p. 653), 75 S. Ct. 
753, 23 U.S. Law Week 4273. (Nos. 


1, 2, 3, 4 and 5, decided May 31, 
1955.) Judgments reversed and re- 
manded to the courts below for fur- 
ther proceedings. 

On May 31, the Supreme Court 
handed down its long-awaited order 
in the School Segregation Cases. 
The Court remanded the cases to 
the lower courts with instructions to 
retain jurisdiction and require de- 
fendants to make a prompt and rea- 
sonable start toward complying with 
its 1954 decision outlawing segrega- 
tion of Negroes and whites in the 
public schools. 

Speaking for a unanimous Court, 
the CuieF Justice drew attention to 
the complexities of a transition to 
a non-segregated educational system 
and placed “primary responsibility” 
for solving the problems on the 
school authorities. “. . . the courts 
will require that the defendants 
make a prompt and reasonable start 
toward full compliance with our 
May 17, 1954, ruling. Once such a 
start has been made, the courts may 
find that additional time is neces- 
sary to carry out the ruling in an 
effective manner. The burden rests 
upon the defendants to establish 
that such time is necessary in the 
public interest and is consistent with 
good faith compliance at the earli- 
est practicable date.” 


Labor Law... 
agricultural employees 


® Maneja v. Waialua Agricultural 
Company, Waialua Agricultural 
Company v. Maneja, 349 U.S. 254, 
99 L. ed. (Advance p. 622) , 75 S. Ct. 
719, 23 U.S. Law Week 4230. (Nos. 
357 and 358, decided May 23, 1955.) 
Judgment of the United States 
Court of Appeals for the Ninth Cir- 
cuit reversed and remanded. 

The question before the Court in 
this case was whether the agricul- 
tural exemption of the Fair Labor 
Standards Act, 52 Stat. 1060, 29 
U.S.C. §§ 201 et seqg., included the 
employees of the Waialua Agricul- 
tural Company. 

The Company is engaged in the 
growing, harvesting and processing 
of sugar cane on its plantation in 
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the Territory of Hawaii. Its plan- 
tation consists of some 10,000 acres, 
and more than a thousand employ- 
ees are required to manage the oper- 
ation. The Court called the com- 
pany the “agricultural analogue of 
the modern’ industrial assembly 
line”. The company’s employees 
perform highly specialized work, 
some preparing the soil, planting 
and cultivating, others attending to 
the irrigation of the fields, still 
others to the harvesting of the crop. 
The harvested cane is taken by the 
company’s own railroad to the proc- 
essing plant where it is turned into 
raw sugar and molasses. In addition 
to all this, the company owns a vil- 
lage where the majority of the work- 
ers live, and the company furnishes 
all the maintenance work for the 
village, including street cleaners, 
road graders and janitors. A large 
crew of mechanics, electricians, 
welders, carpenters, plumbers and 
painters are employed to make 
emergency repairs and _ periodic 
overhauls of the enterprise. 

In these cases, the company sought 
a declaratory judgment that its op- 
erations are exempt from the over- 
time provisions of the FLSA, under 
the agricultural exemption clause, 
while thirty-nine of the employees 
sought unpaid overtime compensa- 
tion. The act exempts “any person 
employed in agriculture” from its 
coverage. The question to be decid- 
ed was whether this included the 
employees of the company. The trial 
judge had held that all the employ- 
ees here were outside of the exemp- 
tion except those engaged directly 
in agricultural work in the fields and 
in loading and hauling the cane to 
the railroad. The Court of Appeals 
reversed on the ground that the en- 
tire case was tainted by collusion and 
that, anyhow, all the workers came 
within the exemption. 

Mr. Justice CLARK, speaking for 
the Court, reversed. The Court not- 
ed that the FLSA exclusion of agri- 
cultural employees was intended to 
be very broad, and it was influenced 
in its decision by the fact that sugar 
cane is a highly perishable crop 
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which requires processing before it 
is marketable. The railroad, for ex- 
ample, was essential to the opera- 
tion, and without it, the land could 
not be cultivated and the cane har- 
vested. The work of the mainte- 
nance men who repair the mechani- 
cal implements used on the planta- 
tion was also said to be subordinate 
and a necessary incident to the ag- 
ricultural operation. The position 
of the workers in the processing 
plant was admittedly a borderline 
case, and after some difficulty the 
Court came to the conclusion that 
the plant workers were not covered 
by the exemption. These workers 
were, however, held to be exempt 
from the overtime provisions of the 
Act, whose Section 7(c) specifically 
provides that the overtime provi- 
sions do not apply to employees en- 
gaged in processing sugar cane. As 
for the employees engaged in the 
maintenance of the village, the con- 
nection between their activities and 
the agricultural production was held 
to be too tenuous to come within the 
exemption. 

Mr. Justice BuRTON, joined by Mr. 
Justice FRANKFURTER and Mr. Jus- 
tice HARLAN, wrote an opinion con- 
curring in part and dissenting in 
part. This opinion took the posi- 
tion that the company was engaged 
in a closely integrated agricultural 
function and that all the employees 
were covered by the exemption. 

The cases were argued by Richard 
Gladstein for Maneja et al. and by 
Rufus G. Poole for the company. 


Labor Law... 


jurisdictional dispute 


® Whitehouse v. Illinois Central 
Railroad, 349 U.S. 366,99 L. ed. 
(Advance p. 698), 75 S. Ct. 845, 23 
U.S. Law Week 4294. (No. 131, de- 
cided June 6, 1955.) Judgment of 
the United States Court of Appeals 
for the Seventh Circuit reversed. 
This was a dispute between the 
Order of Railroad Telegraphers and 
the Railroad regarding the employ- 
ment of a member of the Brother- 
hood of Railway and Steamship 
Clerks, Freight Handlers, Express 
and Station Employees (“Clerks”). 


The Telegraphers contended that 
the position held by the member of 
the Clerks should, under its collec- 
tive bargaining agreement, be as- 
signed to a member of Telegraphers. 
The Telegraphers submitted the dis- 
pute to the Third Division of 
the National Railroad Adjustment 
Board. The Clerks advised the Rail- 
road by letter that they would prose- 
cute a claim in the event that the 
rights of their members were ad- 
versely affected by the disposition of 
the Telegraphers’ claim. The Rail- 
road asserted that the disputed job 
involved the type of work customar- 
ily performed by clerical forces, that 
the Telegraphers’ claim should be 
denied and, at any rate, that the 
Clerks should have an opportunity 
to be heard before the Board. The 
ten members of the Board, five rep- 
resenting labor and five represent- 
ing the carriers, deadlocked, and a 
referee was appointed. One of the 
carrier members of the board object- 
ed that no notice had been served 
on Clerks, but again an even divi- 
sion resulted and the objection did 
not carry. (The referee was exclud- 
ed from voting in accordance with 
custom in the Third Division). 

The Railroad then filed this ac- 
tion in the district court, seeking 
temporary and permanent injunc- 
tions directing the Board to issue 
notice to the Clerks and restraining 
any further proceedings until such 
notice had been given. The district 
court granted a preliminary injunc- 
tion and the 
affirmed. 

In reversing, Mr. Justice FRANK- 
FURTER spoke for the Supreme 
Court. Admittedly, the question of 
notice to third parties of proceed- 
ings of the Board is a difficult one, 
the Court said, and analogy to other 
judicial proceedings is not compel- 
ling because the railroad industry is 
a world to itself. The Court decid- 
ed that, at worst, it would be harm- 
less error if notice to the Clerks were 
not given. The record indicated that 
the Clerks were not attempting to 
intervene, and indeed there was an 
indication that the two unions had 
an understanding that one would 
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not intervene in proceedings initiat- 
ed by the other. Accordingly, the 
Court denied judicial relief at the 
present stage of the proceedings. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice Reep, Mr. Justice 
Douctas and Mr. Justice MINTON 
dissented without opinion. 

The case was argued by Milton 
Kramer for petitioners and by 
Walter J. Cummings, Jr., for 
respondents. 


Taxation... 
state tax on United States 
bonds 


® Society for Savings v. Bowers, First 
Federal Savings and Loan Associa- 
tion v. Bowers, 349 U.S. 143, 99 L. 
ed. (Advance p. 557), 75 S. Ct. 607, 
23 U.S. Law Week 4201. (Nos. 204 
and 220, decided May 16, 1955.) 
Judgment of the Supreme Court of 
Ohio reversed. 

In holding invalid a state property 
tax on mutual savings banks, the 
Court in this case relied on a con- 
stitutional doctrine first enunciated 
by Chief Justice Marshall in Mce- 
Culloch v. Maryland. 

The state tax was levied against 
two mutual savings banks in Ohio. 
The banks were required to include 
in their property values certain 
United States bonds which they held 
in their security portfolios. Had the 
bonds been excluded, the entire tax 
would have been wiped out in each 
case. The Supreme Court of Ohio 
sustained the tax over the argument 
that United States bonds were im- 
mune from state taxation. The court 
relied upon the theory that the tax 
was upon the depositors, who were 
considered to have a property inter- 
est in the assets of the banks sepa- 
rate from that of the banks. The 
depositors were treated as sharehold- 
ers in a corporation, who may be 
taxed by states according to their 
interests, measured by corporate as- 
sets, without deducting federal se- 
curities owned by the corporation. 
The problem for the Supreme 
Court, then, was whether the tax was 
in reality a tax on the banks or on 
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the depositors. 

In his first opinion as a member 
of the Court, Mr. Justice HARLAN, 
relying on the rule that the state 
court’s characterization of the tax is 
not binding upon a federal court in 
assessing a question of federal law, 
held that the tax was on the depos- 
itors in name only. The Court point- 
ed out there was no provision en- 
titling the state to collect the tax 
from the depositors should the bank 
be unable to pay it, the bank was re- 
quired to pay the tax on the “in- 
tangible property interest” of a de- 
positor who had an account on the 
assessment date of the tax but with- 
drew before the collection date, and, 
finally, there was nowhere any right 
in the bank to make itself whole 
from the depositors for the taxes 
paid on their account. 

Mr. Justice BURTON took no part 
in the consideration or decision of 
the case. 

The cases were argued by Robert 
F. Maskey for the appellant in No. 
204, by Robert G. Day for the ap- 
pellant in No. 220, and by Joseph 
S. Gill for the appellee. 


United States... 
loyalty program 


® Peters v. Hobby, 349 U.S. 331, 99 
L. ed. (Advance p. 677), 75 S. Ct. 
790, 23 U.S. Law Week 4311. (No. 
$76, decided June 6, 1955.) Judg- 
ment of the United States Court of 
Appeals for the District of Columbia 
Circuit reversed. 

The Court here refused to deter- 
mine the constitutionality of Execu- 
tive Order 9835, setting up the Pres- 
ident’s Loyalty Review Program, 
and instead held that in this case the 
Loyalty Review Board had exceeded 
the bounds of power conferred upon 
it by the Order. 

Peters, the petitioner, was em- 
ployed as a Special Consultant in 
the United States Public Health 
Service. In 1949, he was notified that 
derogatory information about his 
loyalty had been received by the 
Board of Inquiry on Employee Loy- 
alty of the Federal Security Agency. 
Peters filled out the prescribed form 
relating to his associations and affili- 


ations and shortly thereafter was no- 
tified that no reasonable grounds ex- 
isted for belief that he was disloyal. 
In 1951, the case was reopened at 
the behest of the Loyalty Review 
Board and the Agency Board again 
cleared Peters after taking testimony 
under oath, In 1953, the Loyalty Re- 
view Board conducted a “post-audit” 
of the Agency Board’s determination. 
Peters appeared before the Board 
and testified under oath. His testi- 
mony was supported by five witness- 
es. The Board also considered in- 
formation supplied by informants 
whose identity was not disclosed to 
Peters; the identity of some of these 
informants was known to the Board; 
the information had not been given 
under oath. The Board concluded 
on this record that “there is a 
reasonable doubt as to Dr. Peters’ 
loyalty to the Government of the 
United States”, it ordered petitioner 
barred from the federal service for 
three years and any and all pend- 
ing applications or eligibilities can- 
celled. After an unsuccessful attempt 
to obtain a rehearing, Peters began 
this suit, alleging that the Board’s 
action violated the Executive Order 
and the Constitution. 

The Curer Justice, speaking for 
the Supreme Court, held that the 
Loyalty Review Board had exceeded 
the authority conferred upon it by 
the President’s order, rejecting Pe- 
ters’ behest that it determine the 
constitutional issues. Under Execu- 
tive Order 9835, the Court said, the 
Board was authorized to review cases 
only when the employee recom- 
mended for dismissal or his depart- 
ment or agency so requested. Peters 
had been twice cleared by the Agen- 
cy Board and therefore was not a 
“person recommended for dismissal” 
the Court declared, and furthermore 
the Board had no right to hold a 
hearing and decide the case on its 
own motion. The Court ordered the 
Civil Service Commission to expunge 
from its records the Board’s finding 
that there was doubt as to Peters’ 
loyalty, but could not grant rein- 
statement because his original term 
of appointment had expired. 

Mr. Justice BLACK, in a concur- 
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ring opinion, said that he doubted 
whether the Presidential Order had 
been authorized by Congress and 
that he doubted whether Congress 
could delegate to the President pow- 
er to do what the Order attempted 
to do. 

Mr. Justice Douctas, in another 
concurring opinion, took the posi- 
tion that the Review Board had au- 
thority, buttressed by administrative 
practice, to review the case and there- 
fore the constitutional issue should 
have been decided. 

Mr. Justice ReEp, joined by Mr. 
Justice Burton, dissented, arguing 
that the Review Board’s action had 
presidential acquiescence since the 
President had allowed its regulations 
to stand. The dissent expressed no 
opinion on the constitutional issue. 

The case was argued by Thurman 
Arnold and Paul A. Porter for pe- 
titioner and by Warren E. Burger 
for respondent. 


Waters and Watercourses... 
federal rights in non-nav- 
igable stream on federal 
lands 


" Federal Power Commision v. 
Oregon, 349 U.S. 435, 99 L. ed. (Ad- 
vance p. 738), 75 S. Ct. 832, 23 U.S. 
Law Week 4280. (No. 367, decided 
June 6, 1955.) Judgment of the 
United States Court of Appeals for 
the Ninth Circuit reversed. 

The Federal Power Commission 
has the authority to license a power 
project to use waters on lands con- 
stituting United States reservations 
without making a finding that the 
waters are navigable. With this de- 
cision, the Supreme Court approved 
the Pelton Project across the Des- 
chutes River in Oregon. 

The State of Oregon had ques- 
tioned the authority of the Commis- 
sion and the Commission's arrange- 
ments for the conservation of anad- 
romous fish. The Court of Appeals 
set aside the Commission’s order ap- 
proving the license, holding that 
Congress had transferred control 
over the nonnavigable waters to the 
State of Oregon. 

Mr. Justice BurTON, speaking for 
the Supreme Court, reversed. The 
Court compared the case to First 
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Iowa Coop. v. Federal Power Com- 
mission, 328 U.S. 152, which sus- 
tained the Commission’s authority 
to license a power project to use nav- 
igable waters in Iowa. The Gommis- 
sion’s authority in the Iowa case rest- 
ed on the navigability of the waters 
and federal rights in such waters un- 
der the Commerce Clause, said the 
Court; here the authority of the 
Commission came from the proper- 
ty clause (“The Congress shall have 
Power to dispose of and make all 
needful Rules and Regulations re- 
specting the Territory or other 
Property belonging to the United 
States... .”) The project was to oc- 
cupy lands reserved by the United 
States, and so there was no question 
of the Commission’s power, the 
Court held. The Court found the 
Desert Land Act of 1877 not appli- 
cable because that act applies to 
“public lands” as distinguished from 
“reservations” such as the land at 
issue here. The Court also found no 
abuse of its discretion by the Com- 
mission’s approval of the measures 
to be taken to conserve the anadro- 
mous fish in the Deschutes River. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice DouGLas argued in a 
dissenting opinion that Congress 
had severed the land and water 
rights in the Desert Land Act and 
the Federal Government was sub- 
ject to Oregon’s water-rights law. If 
the Federal Government, which 
owns 50 per cent of the land in the 
Western states, can by mere execu- 
tive action return all water rights to 
the United States, there will be vast 
dislocations in the economies of the 
West, the opinion declared. 

The case was argued by Willard 


W. Gatchell for petitioner and by Ar- 
thur G. Higgs for respondents. 


Workman’s Compensation... 
conflict of laws 


® Carroll v. Lanza, 349 U.S. 408, 99 
L. ed. (Advance p. 722), 75 S. Ct. 
804, 23 U.S. Law Week 4286. (No. 
375, decided June 6, 1955.) Judg- 
ment of the United States Court of 
Appeals for the Eighth 
reversed. 

The petitioner, Carroll, was in- 
jured in the course of his employ- 
ment by Hogan, a subcontractor do- 
ing work for Lanza, the general con- 
tractor. Carroll and Hogan were 
both residents of Missouri and Car- 
roll’s employment contract was 
made in that state. The work, how- 
ever, was done in Arkansas and it 
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was there that the injury occurred. 
Unaware of his rights under Arkan- 
sas law, Carroll received thirty-four 
weekly payments for the injury un- 
der the Compensation 
Act. That act provides that every 
employer and employee shall be 
“conclusively presumed to have 
elected to accept” its provisions un- 
less a written notice is filed “prior 
to the accident”. No such notice was 
filed here. The Missouri act also pro- 
vides that rights and remedies grant- 
ed by it are exclusive. 

While receiving payments from 
Missouri, Carroll brought — suit 
against Lanza, the general contrac- 
tor, for common-law damages in the 
Arkansas courts. The case was re- 
moved to a federal district court, 
where judgment was rendered for 
Carroll. The Court of Appeals re- 
versed on the ground that the full 
faith and credit clause barred recov- 
ery in Arkansas, the Missouri statute 
being a “public act” entitled to re- 
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spect in Arkansas under the clause. 

Mr. Justice DoucGLas spoke for the 
Supreme Court reversing. The 
Court relied upon Pacific Employ- 
ers Insurance Co. v. Commission, 
306 U.S. 493, which distinguished 
Bradford Electric Co. v. Clapper, 
286 U.S. 145. The Clapper case al- 
lowed Vermont to bar a common- 
law action on the same claim in the 
New Hampshire courts by a Ver- 
mont employee against a Vermont 
employer, even though the injury 
occurred in New Hampshire. The 
Pacific Employers Insurance Com- 
pany case allowed a California court 
to ignore the “exclusive” nature of a 
Massachusetts compensation act on 
the ground that the policy was “ob- 
noxious” to California policy. The 
Court had held that the full faith 
and credit clause does not require a 
state to substitute for its own statute 
the statute of another state reflect- 
ing a conflicting and opposing pol- 
icy. The state of the forum also has 
interests to protect, the Court said, 
and here Arkansas, the state where 
the injury occurred, has opened its 
courts to negligence suits against 
prime contractors. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice Burton and Mr. Jus- 
tice HARLAN, wrote a_ dissenting 
opinion which reviewed at some 
length the cases dealing with the full 
faith and credit clause. The dissent 
declared that this presented the 
same problem as Clapper and if 
Clapper were to be overruled, “it 
should be done with reasons making 
manifest why Mr. Justice Brandeis’ 
long-matured, weighty opinion in 
that case was ill-founded.” 

The case was argued by Shields 
M. Goodwin for petitioners and by 
Alston Jennings for the respondent. 
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The current product of courts, 
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Adoption .. . 
consent 


® A New York court has held that a 
natural mother’s consent to the 
adoption of her child is revocable, 
but that she cannot revoke it merely 
because of a change of mind. Con- 
sequently, the New York Supreme 
Court, Appellate Division, Second 
Department, has ruled, the natural 
mother will be bound by her con- 
sent if it appears that she threat- 
ened to revoke it in order to obtain 
a peace payment from the prospec- 
tive foster parents. 

The mother contended that she 
had an unqualified right to with- 
draw her consent to the adoption, 
which had been given in due form, 
within the state’s six-months’ wait- 
ing period. The foster parents 
claimed the mother’s protestations 
were for the purpose of obtaining 
money from them. They offered to 
introduce transcriptions of moni- 
tored telephone calls in which they 
said she offered to keep quiet if they 
paid her $1,000. 

The Court, pointing out that the 
state’s adoption statute made no pro- 
vision for the revocation of a con- 
sent, declared that there was no un- 
qualified right to withdraw a con- 
sent. But, the Court continued, a 
consent might be revoked for rea- 
sons which would not be legally 
sufficient to justify the cancellation 
of a contract involving other rights 
or different relationships. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 


One important factor, the Court 
said, is the motive of the attempted 
revocation. To determine this, the 
Court declared that the surrogate 
should have listened to the moni- 
tored conversations, and if he were 
convinced the revocation was threat- 
ened to obtain money, the revoca- 
tion should be barred. 

(Matter of Anonymous, New York Su- 
preme Court, Appellate Division, Sec- 
ond Department, June 13, 1955, Nolan, 
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Adoption ... 
mixed foster parents 


= Rejecting objections based on the 
interracial character of the adopt- 
ing parents’ marriage, the Court of 
Appeals for the District of Columbia 
Circuit has allowed an adoption of 
a child by the child’s white natural 
mother and Negro step-father. The 
primary consideration, the Court re- 
marked, is “to determine the best in- 
terests of the infant”. 

The child was born out of wed- 
lock in 1949 to white parents. The 
natural father had never supported 
the child and his whereabouts were 
unknown. In 1951 the natural moth- 
er married a Negro and the couple 
had two children of their own. The 
welfare agency, which investigated 
the petition for adoption, reported 
that the petitioners were equally 
fond of all three children and that 
the children were “well cared for’. 

The district judge had denied the 
adoption on two grounds: that the 
adopting parents had refused to sign 
a loyalty declaration required of 
public-housing tenants, and that the 
child would lose his social status as 
a white person through having a Ne- 
gro adoptive father. 
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Neither reason impressed the 
Court on appeal. It said the refusal 
to sign the loyalty statement should 
not be construed as an adverse re- 
flection on the petitioners. As to the 
second reason, the Court declared: 
“There may be reasons why a differ- 
ence in race, or religion, may have 
revelance in adoption proceedings. 
But that factor alone cannot be de- 
cisive in determining the child’s 
welfare.” 

Since it was clear the child would 
live in the home of his natural moth- 
er under any decision, the Court said 
that denial of the adoption could 
“only serve the harsh and unjust end 
of depriving the child of a legitima- 
tized status in that home”. 

(In re Adoption of a Minor, United 
States Court of Appeals, District of Co- 
lumbia Circuit, July 7, 1955, Bazelon, J.) 


Administrative Law . . . 
passports 

" The issuance of passports is a 
function of the executive depart- 
ment, assigned to the Secretary of 
State, but the Secretary cannot deny 
a passport on arbitrary or non-exist- 
ent grounds, according to the Court 
of Appeals for the District of Co- 
lumbia Circuit. 

The case arose when the State De- 
partment denied a passport to Eu- 
rope for the Chairman of the Inde- 
pendent Socialist League. The de- 
nial was based on the fact that the 
League was listed by the Attorney 
General as both subversive and Com- 
munistic. The passport applicant, 
however, asserted this classification 
was erroneous. He said the League 
was opposed to the Communist In- 
ternational and sought a socialistic 
change in the United States by dem- 
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ocratic means. He sought a declara- 
tory judgment and an injunction en- 
joining the Secretary of State from 
denying his passport for the reason 
assigned. 

Years ago, the Court noted, a pass- 
port was nothing more than a poli- 
tical document; it was not required 
for international travel to Europe. 
Since it is now required, the Court 
observed, a passport is now some- 
thing more than it was before; de- 
nial of a passport now causes a depri- 
vation of liberty that a citizen would 
otherwise have. 

“The right to travel, to go from 
place to place as the means of trans- 
portation permit,” remarked the 
Court, “is a natural right subject to 
the rights of others and to reason- 
able regulation under law. A re- 
straint imposed by the Government 
of the United States upon this lib- 
erty, therefore, must conform with 
the (due process) provision of the 
Fifth Amendment. . . .” 

Conceding that the issuance of a 
passport was the conduct of foreign 
affairs and thus a function of the 
executive department, the Court 
ruled that nevertheless the Secre- 
tary’s discretion must be subordinat- 
ed to constitutional provisions. “Dis- 
cretionary power”, it said, “does not 
carry with it the right to its arbi- 
trary exercise.” 

The Court concluded that the 
mere listing by the Attorney General 
of the League was not a sufficient 
ground to deny a passport to the ap- 
plicant. It laid some stress of the 
applicant's showing that the League 
had for five years been attempting 
to get a hearing before the Attor- 
ney General to prove his listing in- 
correct. The Court observed that if 
a passport were denied to the ap- 
plicant because the League was on 
the Attorney General's list, and at 
the same time the Attorney General 
refused to grant the League a hear- 
ing as to the listing, a situation 
would be created which “the law 
cannot reconcile with due process”. 


(Shachtman v. Dulles, United States 


Court of Appeals, District of Columbia 
Circuit, June 23, 1955, Fahy, J.) 





Bar Associations .. . 
subversive listing 


®" The National Lawyers Guild has 
suffered a rebuff in its attempt to en- 
join the Attorney General from list- 
ing it as a subversive organization 
under existing executive-order pro- 
cedure. The Court of Appeals for 
the District of Columbia Circuit has 
ruled that the Guild must exhaust its 
administrative remedies before the 
constitutionality of the executive or- 
der or procedures under it may be 
judicially challenged. 

The Attorney General notified the 
Guild by letter received August 28, 
1953, that he proposed to place it on 
his list. Following prescribed admin- 
istrative procedures, the Guild filed 
a notice that it desired to contest 
the proposal, and then the Attorney 
General sent it a statement of his 
grounds for the proposed designa- 
tion, accompanied by sixty-six inter- 
rogatories. 

At this juncture, the Guild com- 
menced an action for injunctive and 
declaratory relief. A _ preliminary 
injunction was denied in _ the 
district court. The Court of Appeals 
reversed, however, and directed a 
temporary injunction pending a de- 
termination of the constitutional is- 
sues raised by the Guild [215 F. 2d 
485 (40 A.B.A.J. 622; July, 1954)). 
On the remand, the district court 
gave the Attorney General summary 
judgment [126 F. Supp. 730]. 

The Court of Appeals, on the pres- 
ent appeal, held that the issue of 
exhaustion of administrative reme- 
dies was yet open; its direction of a 
preliminary injunction rested mere- 
ly on the grounds that substantial 
questions were involved and that the 
equities should be balanced to pre- 
vent irreparable injury to one party 
or the other. 

The Court then ruled that the 
Guild must exhaust the administra- 
tive remedy provided by the Attor- 
ney General’s rules of procedure, al- 
though the Court conceded that 
“some features of the rules do give 
pause”. 

In so doing, the Court rejected 
the Guild’s contention that it should 
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not be required to do this because 
the Attorney General had prejudged 
the case. This claim was based on 
two speeches made by him (one be- 
fore the American Bar Association 
Annual Meeting on August 27, 
1953), but the Court said that, while 
“one might question the propriety 
of the statements’, the Attorney 
General may have made them as a 
public explanation of his decision to 
take the serious step of designating 
a national bar association- as sub- 
versive. 

Moreover, the Court continued: 
“We cannot assume in advance of a 
hearing that a responsible executive 
official of the Government will fail to 
carry out his manifest duty [to ac- 
cord a fair hearing]. Our conclusion 
on the point is that the plaintiffs 
must await the event rather than at- 
tempt to anticipate it.” 

Also turned down was the Guild’s 
argument that it should not have to 
pursue the administrative remedy be- 
cause the remedy had not been valid- 
ly authorized by statutory law. In 
the Court’s opinion, this position was 
foreclosed by Joint Anti-Fascist Com- 
mittee v. McGrath, 341 U.S. 123. 

Neither was the Court impressed 
with the contention that the Attor- 
ney General's regulations would per- 
mit a hearing varying from the pro- 
visions of the Administrative Proce- 
dure Act [5 U.S.C.A. §1001 et seq.]. 
A hearing in accord with that Act 
is not the only means of satisfying 
due process, the Court remarked, 
and the Guild could not pre-chal- 
lenge the fairness of a hearing. 


(National Lawyers Guild v. Brownell, 
Jr., United States Court of Appeals, Dis- 
trict of Columbia Circuit, July 14, 1955, 


Prettyman, J.) 


Corporation ... 
political contributions 


® The ill-starred and unsuccessful 
Joe Must Go Club, organized to el- 
fect the recall of Wisconsin Senator 
Joseph R. McCarthy, has survived an 
attempt in the Supreme Court of 
Wisconsin to subject it to penalties 
as a corporation contributing money 
for political purposes in violation of 
a state statute. 
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The record consisted entirely of 
the club’s incorporation papers and 
a series of checks, which it was stip- 
ulated were payments to effect the 
recall of Senator McCarthy. No evi- 
dence was taken. The trial judge 
found a violation and ordered the 
club to pay a forfeiture of $200 for 
each of the twenty-one counts of the 
information. 

The applicable statute provides 
that “no ... corporation . . . do- 
ing business in this state shall pay or 
contribute . . . to any political par- 
ty, organization, committee or indi- 
vidual for any political purpose 
whatsoever. . . .” 

The Court ruled that the refer- 
ence to “doing business” meant that 
the statute should apply only to a 
corporation operating with a profit 
motive. Because there was no proof 
that the club was “doing business” 
in this sense, the Court declared, the 
statute was not applicable. To un- 
derline this conclusion, the Court 
quoted a message of the state’s gov- 
ernor to the legislature in 1905, 
which had inspired the legislation. 
In his message the governor empha- 
sized that corporations are organized 
for profit and for that reason should 
not be permitted to enter the field 
of politics. 

(State v. Joe Must Go Club of Wiscon- 
sin, Inc., Supreme Court of Wisconsin, 


June 1, 1955, Broadfoot, J., 70 N.W.2d 
681.) 


Courts... 
contempt 
" The Supreme Court of Florida 
has affirmed the contempt convic- 
tion of an author who approached 
a court-appointed psychiatrist and 
told him that in his opinion the 
defendant to be examined was a 
psychopath. 

The author was present in court 
when the trial judge appointed two 
doctors to examine a woman who 
had been convicted of murdering her 
husband, but whose conviction had 
been reversed by the Florida Su- 
preme Court and a new trial grant- 
ed. He went immediately to see one 
of the doctors. 

It was alleged that he told the doc- 


tor he was writing a book about the 
case, that he thought the woman 
was insane, that her murdered hus- 
band was a good-for-nothing and 
that the trial judge was prejudiced 
against the defendant because the 
judge was in partnership with her 
in the “lottery gambling or bolita 
racket” and wished her execut- 
ed so she couldn’t give information 
against him. Except for the business 
about bolita, the author in effect ad- 
mitted most of the charge. 

The Court held that this amount- 
ed to a bald obstruction, interfer- 
ence and “clear and present danger” 
to the administration of justice, and 
thus beyond the permissible limits 
of freedom of speech. The author's 
reliance on Pennekamp v. Florida, 
328 U.S. 331, was misplaced, the 
Court said, because that case in- 
volved a completed case, not a pend- 
ing one. And even Pennekamp, the 
Court observed, recognized “that 
there is no such thing as absolute 
freedom of speech and the press”. 

The Court emphasized that the 
doctor, after his appointment, was 
an agent of the trial court, and that 
an attempt to sway his opinion was 
a direct interference with the court 
itself. The facts that the doctor said 
the author’s statement didn’t influ- 
ence him and that he did not even- 
tually serve in the case were found 
by the Court to be immaterial. 

And even believing the contem- 
nor’s statement that he didn’t make 
the charge about the judge’s gam- 
bling interests, the Court conclud- 
ed, there was still enough in his in- 
terview with the doctor to consti- 
tute contempt. 


(State ex rel. Huie v. Lewis, Supreme 
Court of Florida, May 20, 1955, rehear- 
ing denied June 23, 1955, Mathews, C.]., 
80 So.2d 685.) 


Criminal Law .. . 

speedy trial 
®" The Government has failed for a 
second time in its attempt to prose- 
cute John David Provoo for alleged 
treason during World War II. The 
United States District Court for the 
District of Maryland has dismissed 
an indictment against him on the 
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ground that he was not afforded a 
speedy trial under the Sixth Amend- 
ment. 

Provoo was indicted by a federal 
grand jury in the Southern District 
of New York in 1949. After several 
delays, he was tried in late 1952 and 
early 1953, and was convicted on 
four counts charging treason by aid- 
ing the Japanese while he was a 
prisoner on Corregidor and by mak- 
ing wartime radio broadcasts from 
Tokyo. 

But the Court of Appeals for the 
Second Circuit, acting under 28 
U.S.C.A. § 2255, vacated the convic- 
tion on the ground that Provoo 
should not have been tried in the 
Southern District of New York. U.S. 
v. Provoo, 215 F. 2d 531 (40 A.B.A.]. 
990; November, 1954). The Court 
held that venue was governed by 18 
U.S.C.A. § 3238 and was the “district 
where the offender is found, or into 
which he is first brought’. Since 
Provoo was in custody at Fort Meade, 
Maryland, and was taken to Fort Jay, 
New York, while in custody, to be 
arrested on the treason charge, the 
Court declared that he was not 
“found” in New York. 

The Government then took Pro- 
voo to Maryland and secured his in- 
dictment on the treason charges in 
the District of Maryland. Provoo 
sought a writ of habeas corpus and 
also filed a motion to dismiss the in- 
dictment. 

Agreeing with the defendant’s con- 
tention that he had been denied the 
speedy trial to which he was entitled 
under the Sixth Amendment, the 
Court concluded that “further prose- 
cution of the indictment would vio- 
late the fundamental principles of 
justice and fairness which we must 
apply even in the case of those 
charged with the most heinous of- 
fenses.”” 

The Court emphasized that Pro- 
voo had been confined more than 
five years awaiting trial in the proper 
jurisdiction and that the delays had 
been caused by the Government's 
attempt to prosecute in New York, 
where, it should have had a good 
idea, the prosecution was improper. 
The Court also pointed out that dur- 
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ing this time some defense witnesses 
had died. 

Army records made available after 
Provoo’s conviction indicated that 
the prosecution had been undertak- 
en in New York because the Govern- 
ment felt it would have an advantage 
there over Maryland. “The serious 
delay in this case was not the delay 
in bringing the New York case to 
trial,” the Court declared, “but the 
delay caused by the deliberate act 
of the Government in bringing the 
case in New York, when the Govern- 
ment must have known that venue 
in New York was at best doubtful, 
and took the chance for the sup- 
posed advantage to the Government 
of proceeding in New York.” 

Conceding that where the Govern- 
ment has a choice of venue it may 
elect the district of its choice, the 
Court averred that where it chooses 
a district of doubtful venue, as 
against a district of clear-cut venue, 
it must be held responsible for the 
effects of its decision. 

(Petition of Provoo, United States Dis- 


trict Court, District of Maryland, March 
14, 1955, Thomsen, J., 17 F.R.D. 183.) 


Evidence ... 
wife’s testimony 

® An airman who forged his wife’s 
name to a Government allotment 
check has been found guilty by the 
United States District Court for the 
Southern District of California, de- 
spite his contention that a wife can- 
not testify against her husband in a 
criminal case. 

The wife resided in Colorado, but 
her husband had for several years, 
while serving in the Air Force, lived 
in California with another woman, 
whom he held out as his wife and by 
whom he had two children. 

By abandoning his wife and his 
marital duties and privileges, the 
Court held, the husband “also aban- 
doned any right to assert a privilege 
to have his wife barred from giving 
testimony in a prosecution against 
him”. The wife had been permitted 
to testify that she had not authorized 
her husband to endorse the check. 

The Court, examining the ancient 
rule that “a wife cannot be produced 


either for or against her husband” 
(quoting Coke on Littleton), found 
that the only modern rational basis 
for the doctrine was the promotion 
of marital peace. It was obvious, the 
Court continued, that there was no 
marital peace to promote in this case. 

The Court rejected the defend- 
ant’s argument that the check really 
belonged to him anyway, because the 
dependents’ allotment is made in 
consideration of his service. Not so, 
the Court said; the allotment is a 
sort of special payment to meet the 
wife’s and family’s needs. 


(U.S. v Ryno, United States District 
Court, Southern District of California, 
April 18, 1955, Tolin, J., 130 F. Supp. 
685.) 


Hatch Act... 
political letters 


® The United States Civil Service 
Commission has held that a postal 
employee violated the Hatch Act by 
writing a letter-to-the-editor advocat- 
ing the defeat of a political candidate 
then engaged in a bitter primary 
battle. 

The employee wrote a letter pub- 
lished by the Houston Post during 
the 1954 Texas gubernatorial pri- 
mary of the Democratic Party. Re- 
ferring to Governor Shivers’ support 
of the Republican presidential can- 
didate in 1952, he wrote: 

I respect Republicans as such. I re- 
spect Democrats as such. No one re- 
spects a renegade. Let’s send Allan 
Shivers home. 

When the employee was informed 
that the writing and publication of 
the letter was a violation of the 
Hatch Act, he was nonplused. He 
said he had no idea the Hatch Act 
precluded letters to newspapers. Be- 
fore the Commission his counsel 
quoted President Roosevelt's state- 
ment that the Act would not affect 
one who merely expressed his “opin- 
ion or preference publically—orally, 
by radio, or in writing—without do- 
ing so as part of an organized politi- 
cal campaign”. If the Act prevented 
this letter, he argued, then the Act 
was unconstitutional. 

But the Commission brushed aside 
these arguments. The test, it said, 
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was whether the writing was “a mere 
expression of opinion or whether 
there is a premeditated effort to in- 
fluence political action by others”. 
Since a political campaign was on at 
the time, the Commission declared, 
the letter was the employee’s “con- 
tribution to an organized campaign”. 
(Matter of Wilson, United States Civil 


Service Commission, May 18, 1955, Dock- 
et No. 1530.) 


Husband and Wife. . . 
miscegenation 

" The Supreme Court of Virginia 
has examined that state’s miscegena- 
tion law in the light of recent judi- 
cial trends in equal-rights-for-all- 
races cases, including the School Seg- 
regation Cases, 347 U.S. 483, and has 
decided that the statute does not vio- 
late the Fourteenth Amendment. Ac- 
cordingly, the Court has ruled that 
the marriage of a white person to a 
Chinese is void and the white party 
is entitled to an annulment. 

Making an extensive review of 
miscegenetic case law, the Court con- 
cluded that the marriage contract, 
being of vital importance to the 
maintenance of society, can be regu- 
lated by the several states through 
miscegenation laws without violating 
either the due process or equal pro- 
tection clauses of the Fourteenth 
Amendment. Referring to the United 
States Supreme Court, the Court 
said: “It has on numerous occasions 
invoked the provisions of the Four- 
teenth Amendment to invalidate 
state legislation and decision with 
respect to political and civil rights, 
but it has not denied to the states 
the right to deal with their social 
and domestic problems and to legis- 
late in regard to the marriage rela- 
tion. On the contrary, it has been at 
pains to exclude that relation from 
the effects of its holdings.” 

The Court noted that at its last 
term the Supreme Court refused cer- 
tiorari [75 S. Ct. 210] in Jackson v. 
State, 72 So. 2d 114, 116, where there 
had been a conviction under the Ala- 
bama miscegenation statute, in the 
face of the Negro defendant's con- 
tention that she had a “constitution- 
al right and privilege of intermarry- 
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ing with a white male person”. 

In the School Segregation Cases, 
the Court declared, the Supreme 
Court placed its decision on the 
ground that public education is the 
“very foundation of good citizen- 
ship” and that the opportunity to 
acquire it, “where the state has un- 
dertaken to provide it, is a right 
which must be made available to all 
on equal terms”. By no reasoning, 
the Court continued, could interra- 
cial marriage be considered a foun- 
dation of good citizenship, so as to be 
available to all on equal terms. 

Miscegenation is just the opposite, 
the Court said; by enacting such 
laws, the legislature had branded it 
bad citizenship. Such legislation, the 
Court declared, indicated that the 
state did not want a “mongrel breed 
of citizens” nor the “obliteration of 
racial pride”. 

(Naim v. Naim, Supreme Court of Vir- 
ginia, June 13, 1955, Buchanan, J.) 


Labor Law... 
right-to-work 


® A broadened application of state 
right-to-work statutes has been ac- 
corded the Louisiana law by that 
state’s Supreme Court. It has ruled 
that on the basis of the statute peace- 
ful picketing may be enjoined, where 
the purpose of the picketing is to in- 
duce the employer to sign an agree- 
ment recognizing a union as sole bar- 
gaining agent for some of his em- 
ployees. 

The employer ran a grocery store, 
where he employed two union butch- 
ers. They requested a contract mak- 
ing their union bargaining agent for 
all butchers employed in the store. 
When the employer refused, the two 
butchers struck and picketed the 
store. The picketing was admittedly 
peaceful, and the employer hired a 
non-union butcher. 

Louisiana’s right-to-work statute, 
enacted in 1954, declares it the pub- 
lic policy of the state “that the right 
of a person or persons to work shall 
not be denied or abridged on ac- 
count of membership or nonmem- 
bership in any labor union or labor 
organization”. 


The Court reasoned that a non- 
union worker might be satisfied with 
his wages and working conditions, 
although the union, as his sole bar- 
gaining agent, desired more and 
ordered him out on strike. There- 
fore, it held, the proffered contract 
“abridged” the non-union worker's 
rights. 

Two judges, dissenting, declared 
that the strike was only for the pur- 
pose of having the union recognized 
as sole bargaining agent, and that 
the contract did not require anyone 
to become a member of the union as 
a condition of employment. In effect, 
they said, the Court’s decision denied 
the union the right to bargain col- 
lectively. 

(Piegts v. Amalgamated Meat Cutters 
and Butchers’ Workmen of North Amer- 
ica, Local No. 437, Supreme Court of 
Louisiana, May 23, 1955, Moise, J.) 


Taxation... 
minister’s allowance 


* Although he had to go to the 
Court of Appeals for the Eighth Cir- 
cuit to do it, a Kansas City minister 
has succeeded in his fight with the 
Government over an alleged $166 
shortage in his 1949 income tax. 

For that year the minister was paid 
a salary, a traveling expense allow- 
ance and $1,000 “for house allow- 
ance”. The minister was not fur- 
nished a house, however, since he 
owned his own, but during that year 
he paid out more than $1,000 for 
principal and interest on his mort- 
gage. 

The minister, in his 1949 return, 
excluded the “house allowance” 
from his gross income, relying on 
[IR.C. § 22 (b) (6) [1939 Code} 
which provided for exclusion of “the 
rental value of a dwelling house and 
appurtenances thereof furnished to 
a minister of the gospel as part of 
his compensation”. But the Commis- 
stoner claimed that under the cir- 
cumstances no house was furnished, 
the payment was in effect part of the 
taxpayer’s compensation and that it 
should therefore be part of his tax- 
able income. 

The Court ruled, however, that 
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the exclusion was applicable whether 
a house is furnished in kind or cash 
is paid in lieu of the house. The 
“house allowance” was not intended 
to and did not become any part of 
income, the Court declared. The 
Court compared the case to instances 
where allowances have been ap- 
proved for public officials, although 
their compensation is fixed by stat- 
ute or constitution. 

(Williamson et ux. v. Commissioner, 
United States Court of Appeals, Eighth 
Circuit, July 14, 1955, Gardner, J.) 


Torts... 
charitable immunity 


" The Supreme Court of Nevada 
has refused to abandon that state’s 
doctrine that one voluntarily accept- 
ing the benefits of a charitable or- 
ganization may not sue the organiza- 
tion in tort for injuries sustained in 
connection with the charitable gift 
bestowed. 

The plaintiff fell and injured her- 
self on the steps of a church of which 
she had been a member for many 
years. She claimed the steps were 
negligently constructed and main- 
tained. At the time of the injury she 
was delivering a church membership 
file as part of her work on a church 
committee, 

The Court, affirming the defend- 
ant’s summary judgment, refused to 
alter its 1929 decision of charitable 
immunity. It also rejected the plain- 
tiff's argument that she was bene- 
fiting the church, rather than the 
church benefiting her, at the time of 
the injury. This theory, the Court 
said, was “unrealistic”, because “‘it is 
by church activity that one realizes 
to a great degree the benefits of- 
fered”. 

The Court declared that it may 
be more enlightened practice for a 
charitable organization voluntarily 
to accept liability, which is possible 
under Nevada law, but that it would 
not be right for the Court to impose 
it retroactively. The change should 
be legislative and prospective, it 
said. 

(Springer v. Federated Church of Reno, 


Inc., Supreme Court of Nevada, May 20, 
1955, Eather, J., 283 P. 2d 1071.) 
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Trials... 
inadequate damages 

® A trial judge’s denial of a motion 
for a new trial on the ground of in- 
adequate damages should not be 
overturned in a case where the dam- 
ages awarded are substantial and 
“the plausible and likely view of the 
accident is that the plaintiffs were 
equally or mostly to blame”, accord- 
ing to the Supreme Court of Penn- 
sylvania. 

The plaintiffs—husband and wife 
—were awarded combined damages 
of $5,000. Their out-of-pocket medi- 
cal expenses and claimed loss of 
wages amounted to $7,350. 

Although Pennsylvania is a con- 
tributory-negligence state, the Court 
pointed out that in cases of doubtful 
liability juries often apply compara- 
tive negligence rules. ‘““The net re- 
sult, as every trial judge knows,” the 
Court remarked, “is that in a large 
majority of negligence cases where 
the evidence of negligence is not 
clear, or where the question of con- 
tributory negligence is not free from 
doubt, the jury brings in a compro- 
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cordingly, all cases decided under 
the earlier Code must be examined 
critically before reliance is placed 
upon them in connection with the 
present Code.18 

It seems generally agreed that the 
changes made by the 1954 Code are 
all desirable ones but there is some 
question whether they go far enough 
to correct all of the defects inherent 
in the prior law. Thus, some writers 
have urged that the rule taxing peri- 
odic payments to the wife, with the 


corresponding deduction to the hus- 
band, should be extended to include 
the situation where the spouses are 


mise verdict.” 

Here, the Court said, the verdicts 
were of the sympathy variety because 
liability was precarious, and in such 
circumstances it could not be said 
that the trial judge grossly abused 
his discretion in denying the plain- 
tiffs’ motion for a new trial. 

Two judges dissented. One pro- 
tested that it was erroneous to in- 
troduce the comparative-negligence 
idea into the doctrine of inadequate 
damages. He said the Court should 
not weigh the question of negligence 
when the jury had already passed on 
the issue. 


(Karcesky v. Laria et al., Supreme Court 
of Pennsylvania, May 24, 1955, Bell, J., 
114 A. 2d 150.) 


What’s Happened Since .. . 

® On May Il, 1955, the Supreme 
Court of Texas [279 S.W. 2d 315] 
reversed the decision of the Galves- 
ton Court of Civil Appeals in Amer- 
ican General Insurance Company v. 
Bailey, 268 S.W. 2d 528 (40 A.B.A.]. 
876; October, 1954), that a neurosis 
or anxiety state caused by seeing a 
fellow worker fall eight stories to his 


simply living apart and do not file 
a joint return. Presumably the rule 
would apply in these situations only 
if the spouses were actually living 
apart during the taxable year in such 
a manner as to preclude possible tax 
manipulation by the husband and 
wife.!® 

These same writers have also urged 
special statutory treatment of lump 
sum marital settlements but the 1954 
Code falls short of achieving this ob- 
jective. Nevertheless, the present 
code provisions represent a reason- 
ably well integrated attempt to make 
the income tax law conform to 
the split-income concept of taxing 
spouses, with due concern for the 
economics of alimony and mainte- 
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death was not compensable under 
the Texas workmen’s compensation 
laws. The Supreme Court, stating 
that in workmen’s compensation 
cases doubts should be resolved in 
favor of the claimant, said the term 
“injury” applied to the entire body, 
and not only to the skeletal structure 
and the circulatory and digestive sys- 
tems. Since the evidence showed the 
neurosis caused the claimant’s body 
not to function, the Court reasoned 
he had suffered a compensable “in- 
jury”. 
*" On May 31, 1955, the Supreme 
Court of the United States: 
DENIED CERTIORARI in Gordon v. 
Gordon, 124 N.E. 2d 228 and 236 
(digested in 41 A.B.A.J. 459; May, 
1955), leaving in effect the decision 
of the Supreme Judicial Court of 
Massachusetts that a provision in a 
will revoking gifts to any of the testa- 
tor’s children who married “a per- 
son not born in the Hebrew faith” 
is valid and that judicial enforce- 
ment of the provision does not vio- 
late constitutional guarantees of 
freedom of religion. 


nance. Working within this frame- 
work well informed lawyers now 
have enough flexibility so that they 
can achieve income tax consequences 
which are fair and which will carry 
out the real intention of the parties. 





18. This circumstance does not impair the 
validity of such decisions as: 

1. Payments made by the estate of a de- 
ceased husband to his former wife may be 
deductible by the estate and taxable to the 
wife. Estate of Homer Laughlin v. Commis- 
sioner, 167 F. 2d 828; Daisy M. Twinam 22 
T.C. 83. 

2. Payments made by the husband as pre- 
miums for insurance on his life where the 
insurance policies have been irrevocably as- 
signed to the wife and she is the irrevocable 
beneficiary of the policies are taxable to the 
wife and deductible by the husband. Anita 
Quinby Stewart, 9 T.C. 195; Lemeul Alexander 
Carmichael, 14 T.C. 1356. 

19. Surrey and Warren The Income Tax 
Project <f the American Law Institute, 66 
Harv. L. Rev 781. 
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® This Department has previously published articles dealing with some phases 
of legislative advocacy in an endeavor to indicate its importance to the modern 
lawyer. Professor Menard’s statement furnishes additional evidence that a high 
type of professional skill is needed in handling legislative matters. His suggestions 


should be of great practical value. 





Proving a Case to the Legislature 
by Albert R. Menard, Jr., Professor of Law at the University of Colorado 


® A review of the matters discussed 
in this space since the inception of 
the Department of Legislation in 
July, 1948, discloses a fascinating 
breadth of subject matter. Obvious- 
ly there have been many discussions 
of legislative procedure. Some con- 
siderable attention has been paid to 
techniques of drafting, both in the 
abstract and as applied to specific 
topics. Several articles have por- 
trayed legislative activities in other 
countries. But to the present, no de- 
tailed consideration has been given 
to a matter suggested by Harry W. 
Jones in his inaugural article in the 
July, 1948, issue (34 A.B.A.J. 594). 
Professor Jones commented that the 
preparation and filing of a “Bran- 
deis” brief with Congress in connec- 
tion with proposed legislation rais- 
ing constitutional doubts might as- 
sist that body in discharging its own 
obligations to enact proper laws. 
However, as worthwhile as the 
above suggestion may be, it is not 
the purpose of this discussion to am- 
plify it as applied to Congress but 
rather to consider the applicability 
of the general idea expressed there- 
in to the state legislative arena. Prob- 
ably the submission of a Brandeis 
brief would be desirable on the state 
level in only a limited number of 
situations due to the pressures of 
time which would prevent its care- 
ful consideration. Still, the concept 
of treating a legislative bill in the 
same light as a court proceeding has 
real substance. A good many thou- 
sand statutes are drafted each year 


by attorneys and forwarded to state 
legislators for introduction. Most of 
them actually do drop into the hop- 
per, for in most states it is not par- 
ticularly difficult to find a sponsor. 
But only a very small percentage of 
these bills become law and the ma- 
jority die a very quiet death in some 
committee. 

Now it is rather fashionable in 
some circles to proclaim that we pro- 
duce too much statute law at present 
and to applaud the high mortality 
rate. The applause would ring more 
true if there were any assurance that 
the right bills died—bills which 
contain ill-conceived innovations ex- 
tending the rule of statutes to areas 
not yet ripe for codification, bills 
poorly drafted or bills based on in- 
complete study. Actually all too of- 
ten these matters which receive no 
attention are amendatory in nature, 
either in form or in substance, and 
contain definite technical improve- 
ments in the law needed for efficient 
and proper administration of justice. 
If we will assume then, for the pur- 
poses of this discussion, that the bills 
with which we are concerned con- 
tain sound policy, are not contro- 
versial and are well drafted, why do 
they die so readily? 

Many explanations are offered by 
columnists and commentators in the 
usual end of the session roundups. 
The legislative session is short and 
members are most concerned with 
matters of taxation and appropria- 
tions. The bills which are ignored 
have no popular appeal. The prob- 
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lems attacked by these measures, it 
is said, do not really need attention 
for if they did the bills would gen- 
erate their own support. All of these 
comments may be correct in part, 
but they do not go to the heart of 
the situation. The truth of the mat- 
ter is that the proponents of these 
measures and their draftsmen have 
not done a complete job. They have 
failed to adequately represent their 
position before the legislature. 

It is no more sufficient merely to 
draft a bill and secure its introduc- 
tion than it would be to file a com- 
plaint in a court action and prompt- 
ly disclaim all further interest in the 
matter, thus inducing a dismissal. 
In fact, the introduction of a bill 
alone is less effective than the filing 
of a complaint, for a complaint does 
demand an answer, and is at least 
somewhat self-explanatory. Obvious- 
ly all bills lack the first attribute 
just mentioned for producing results 
and the purposes of many are not 
and cannot be apparent on their 
face, further discouraging any ac- 
tion. However, the analogy is sound. 
Proposed legislation must be consid- 
ered as posing problems comparable 
to a court case. Draftsmen and coun- 
selors on legislation must recognize 
the necessity of explaining and prov- 
ing a case to the legislature and be 
prepared to approach the situation 
in the same positive manner with 
which other legal problems are 
faced. 

The immediate reaction of the 
reader may be to mark this down as 
a plea for better and more frequent 
application of group pressure tactics 
and other rather traditional high 
powered lobbying techniques. Not at 
all, though they do have their place 
when certain measures are involved 
and that place may be useful in en- 
abling the legislature to determine 
the force behind a proposal. The 
point here is simply an observation 
that all bills, and particularly those 
which do not give rise to extreme 
emotionalism, must be proved to the 
legislature, and a suggestion that 
regular legal techniques may be 
helpful to some extent. The choice 
is not between an all-out campaign 
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utilizing every known method of se- 
curing favorable votes from the cock- 
tail party to the barrage of tele- 
grams, on the one hand, and com- 
plete inaction on the other. There 
is a middle ground. 

The first step is to recognize that 
every bill is prepared for certain rea- 
sons and is designed to accomplish 
specific objectives, but that the bill 
itself does not automatically accom- 
plish an explanation of such back- 
ground and objectives. Furthermore, 
the typical state legislature and its 
leaders do not have the time to 
search out these facts. It is no solu- 
tion merely to express reasons and 
objectives orally to the sponsor and 
trust that they will be repeated 
at the right times and with due clar- 
ity. Aside from any defects in his 
memory, he may not be present when 
the issue is joined in committee, nor 
can he be expected to spend undue 
time and energy on every bill he 
sponsors. Therefore, each measure 
should be accompanied by a care- 
fully prepared, brief and clearly 
written statement as to the condi- 
tions which require its enactment 
and the method by which it meets 
this need. Often a few sentences will 
suffice, if well phrased. If it is to be 
read, rarely should it be longer than 
a page unless the measure by its na- 
ture demands complete documenta- 
tion at the outset. If extended treat- 
ment seems essential, a detailed study 
with charts and graphs may accom- 
pany the short statement as an at- 
tachment or appendix. But the short 
statement must be there. It serves 
the same function as an opening 
statement on trial or a summary of 
argument on appeal and is as vital 
to the legislative case, as it sets the 
frame of reference for later matters. 
It obviously must go to the sponsor 
and to the committee chairman 
whose committee receives the bill. 
Depending upon circumstances and 
the nature of the proposal, it may 
well be given considerably wider dis- 
tribution in the legislature, going to 
committee members and other legis- 
lators. Perhaps it may be circulated 
to newspaper reporters on the capi- 
tol beat and various public groups. 


The next important item in prov- 
ing the case in the usual state legis- 
lature is to secure actual considera- 
tion of the bill by committee. The 
explanatory statement just discussed 
is valuable in this regard, as it can 
play a major role in convincing com- 
mittee chairmen and members that 
the bill is worth time on their agen- 
da. Just as a matter in litigation 
must find a place on the calendar 
and this in many jurisdictions re- 
quires positive action by the attor- 
ney, so too must counsel handling 
a bill persuade the committee chair- 
man to call the matter up before 
his committee. While the explana- 
tory statement may pave the way, 
often this is a matter of direct con- 
tact with the chairman and commit- 
tee members to further explain the 
necessity for legislative action and 
the background of the bill under 
consideration. 

Activity of this nature may fall 
within the definition of lobbying and 
require registration in certain states, 
although the type of approach is 
more factual than that usually used 
by a pressure group and the ultimate 
objective of the bill at issue hardly 
fits the public concept of the pur- 
poses of a lobbyist. Nevertheless in 
certain jurisdictions compliance with 
lobbying regulations may be neces- 
sary by the attorney himself, if he 
proposes to do a thorough job for a 
client. Occasionally the client can 
pursue this contact phase of the 
problem himself, but observation 
leads this writer to believe that nor- 
mally the inexperienced layman can- 
not accomplish results without guid- 
ance, though he may do a great deal 
with adequate leadership. As a gen- 
eral rule, only the representatives of 
major organizations who are pres- 
ent at the capitol each session pos- 
sess the needed grasp of the legisla- 
tive process and they are not usually 
concerned with the type of measures 
under discussion here. But the aver- 
age lawyer should have the requisite 
understanding, if he will but exer- 
cise it, to both act himself and to 
utilize the assistance of his clients if 
it seems indicated. 

Once a bill has been put on the 
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committee agenda, custom as to the 
holding of a committee hearing var- 
ies rather widely from state to state 
and from bill to bill within a given 
state. If no hearing is to be held, it 
is important that committee mem- 
bers be thoroughly briefed by pro- 
ponents of a bill prior to the meet- 
ing at which it will be considered. 
In some states it may be wise to ask 
the chairman for opportunity to ex- 
plain the bill to the committee in 
a hearing. In any event, if a com- 
mittee hearing is called, the attorney 
should prepare his presentation with 
the same care that goes into prepa- 
ration of a court appearance. The 
testimony of witnesses should be 
checked, so that each point to be 
made is carefully covered, and un- 
due repetition is avoided. Commit- 
tee hearings in most state legislatures 
are relatively informal procedurally 
and relatively brief in duration. The 
temptation, and there is consider- 
able yielding thereto, is to follow a 
loose pattern in preparing a com- 
mittee presentation or even to go 
in cold. The result is rather dismal 
and the committee comes away con- 
vinced that the proponents have not 
carefully studied the problem, do not 
know what they want or why, and 
have prepared their bill according- 
ly. The bill is not reported out and, 
if asked as to the reason, the com- 
mittee chairman gives the stock an- 
swer “That bill wasn’t ready yet and 
we didn’t have time to put it in 
shape.” Actually, perhaps it was 
ready, but its advocates did not prove 
that fact to the committee. 
Consideration by the entire house 
again turns upon the job of proof. 
Without the opportunity of putting 
in evidence by witnesses, it is a mat- 
ter of personal contact and written 
statements. The quality of the pres- 
entation on the type of bill being 
discussed is all important, as pres- 
sure group tactics and mass letter 
writing campaigns are neither par- 
ticularly appropriate nor easy to 
stage on most technical matters 
which are the prime concern here. 
Again the attorney with his ability 
to plan and to explain clearly and 
convincingly has a part in the proc- 
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ess. However, a part of the burden 
does shift to members of the com- 
mittee who have favorably reported 
the measure. Often their report will 
carry the matter but it should not be 
relied upon completely to accom- 
plish this step. Still, work done earli- 
er with them bears a second dividend 
now. 

If the house of initial introduction 
passes the bill, the entire job must 
be repeated in the other house. Ac- 
tually in most instances the task of 
proof to the second house has begun 
even before final action in the first 
house. Time available will normal- 
ly be shorter and committee con- 
sideration more summary although 
this factor is counterbalanced by 
some acceptance which the measure 
receives by the mere fact of passage 
by one house. 


St. PAUL- 


MINNEAPOLIS 


New ORLEANS 


HARTFORD 


Dallas, Texas 


In conclusion, then, in many ways 
securing the passage of legislation 
resembles the successful handling of 
litigation. While the skills and tech- 
niques are not completely identical 
they are certainly similar in many 
ways. The handling of iegislation de- 
mands the same careful planning 
and unremitting work of a profes- 
sional calibre. It requires precision 
in drafting, the preparation of per- 
suasive statements and well-handled 
oral presentations. Attorneys in gen- 
eral have not appeared to be will- 
ing to recognize these facts, although 
there are noteworthy exceptions in 
every jurisdiction. Perhaps the leg- 
islative process is inadequately un- 
derstood, but such a conclusion is 
highly questionable. Perhaps certain 
lawyers are fearful of being tabbed 
as regular lobbyists, but that is hard- 
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ly likely with the type bills discussed 
in this article. Perhaps the frequent 
lack of remuneration in these mat- 
ters results in lack of effort. But the 
tradition of the legal profession in 
work done under court appointment 
in criminal cases or in general civic 
affairs will not permit too ready a 
conclusion that this is the answer. 
In truth, the attorney preparing or 
supporting legislation often has not 
been performing the job of which 
he is capable and the reason is not 
material. But if the task of technical 
improvement of major segments of 
our law is to go forward, it must be 
recognized that bills do not pass up- 
on their own motion. A change in 
the methods used to prove the need 
for such matters to our legislatures 
is indicated. 


October 12-15, 1955 


November 27-30, 1955 


April 15-18, 1956 


(Northwestern Regional Meeting) —Iowa, Minnesota, Mon- 
tana, Nebraska, North Dakota, South Dakota and Wiscon- 
sin (W. W. Gibson, Honorary Chairman, Roanoke Build- 
ing, Minneapolis 2; Ivan Bowen, Co-Chairman, Rand Tow- 
er, Minneapolis 2; John B. Burke, Co-Chairman, Minne- 
sota Federal Building, St. Paul 1) (Headquarters, St. Paul) 
(Deep South Regional Meeting)—Alabama, Arkansas 
Florida, Georgia, Louisiana, Mississippi, Oklahoma, Ten- 
nessee and Texas (Cuthbert S. Baldwin, General Chair- 
man, Richards Building, New Orleans, 12; P. A. Bienvenu, 
Chairman of Registration and Hotel Accommodations, 
American Bank Building, New Orleans 12) 

(Northeastern Regional Meeting)—Connecticut, Maine, 
Massachusetts, New Hampshire, New York, Rhode Island 
and Vermont (Cyril Coleman, General Chairman, 750 Main 


Street, Hartford 3) 


(For information and reservations, write to the chairmen 


listed above) 
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Tax Notes 








® Prepared by Committee on Publications, Section of Taxation, John W. Ervin, 
Chairman; John S. Nolan, Vice Chairman. 





“Grandfather Trusts” Under the New Internal Revenue Code 


# A grandfather wishes to create a 
trust for the benefit of his infant 
grandchild. He wishes to make his 
son (the child’s father) the trustee. 
A special new provision in the In- 
ternal Revenue Code of 1954 deals 
with the prohlem whether the crea- 
tion of such a trust will result in the 
income of the trust being tax- 
able to the father. It is assumed that 
under the local law the father is li- 
able for the support of his minor 
child. 

Section 678 of the 1954 Code 
treats a person other than the grant- 
or as the substantial owner of a trust 
when he has a power exercisable 
solely by himself to vest the corpus 
or the income in himself. Section 
678 («c) deals with “Obligations of 
Support” and operates as an ex- 
ception to this general rule. It pro- 
vides that the rule shall not apply 
to a power which enables such per- 
son, in the capacity of trustee or co- 
trustee, merely to apply the income 
of the trust to the support of a per- 
son whom the holder of the power 
is obligated to support, except to the 
extent that such income is so ap- 
plied. Subsection (d) provides that 
the general rule shall not apply with 
respect to a power which has been 
renounced or disclaimed within a 
reasonable time after the holder first 
became aware of its existence. 

The application of these provi- 
sions is fairly clear if the beneficiary's 
father is the sole trustee. In that 
event, if the income of the trust is 
required by the terms of the instru- 
ment to be paid out for the support 
of the beneficiary, it does not appear 
that the express language of the sec- 
tion taxes the income to the father. 


It is rather the “power exercisable 
solely by himself” which the section 
seeks to reach. A duty or require- 
ment imposed by the trust instru- 
ment would not seem to be such a 
“power”. In results, there is normal- 
ly no difference in terms of benefit to 
the father whether a dollar paid out 
of the trust for the support of his 
dependent child is paid out pursu- 
ant to a requirement in the instru- 
ment or in the exercise of a discre- 
tionary power conferred by the in- 
strument. But to the extent that the 
purpose of the section is to tax the 
control of income, there is a substan- 
tial difference. Only where the de- 
cision to apply income for the sup- 
port of the beneficiary is discretion- 
ary with the trustee does the father 
have that control of the income 
which is the target of the section. 
The scope of the section is less 
clear where another trustee or trust- 
ees serve with the father. In that 
event, assuming that the trust terms 
or the local law require the trustees 
to act unanimously (or, if there are 
three, by majority decision) , the sec- 
tion would apparently not tax the 
income to the father. Where the 
trust gives discretion to apply in- 
come to the support of the benefi- 
ciary, the power to exercise such dis- 
cretion is not “solely” in the father 
(Section 678 (a)), nor, under sub- 
section (c), does the father have the 
power “in the capacity of trustee or 
co-trustee” to apply income to the 
support of the beneficiary. That 
power resides not in the father but 
in the trustees acting unanimously 
or by majority.One may indeed 
wonder how the “power” referred to 
in subsection (a) will ever be exer- 





































cisable “solely” by the father when 
the father is a co-trustee. A literal 
application results in subsection (c) 
reaching only the cases where the 
father is either the sole trustee or 
the only one of two or more trustees 
who is entitled to decide whether to 
apply income for the support of the 
beneficiary. If this is so, the numbe1 
of cases reached by subsection (c) 
will be extremely few. 

Any doubts in this area can, of 
course, be resolved in the trust in- 
strument by expressly disqualifying 
the father from participating in de- 
cisions whether income should be 
applied to the support of the bene- 
ficiary. But if the grantor is unwill- 
ing to do this, the very existence of 
other trustees who can participate 
in such decisions appears to block 
any application of subsection (c). 

Section 678 is entirely new, and 
the historical antecedents shed little 
light on its meaning. The Senate Fi- 
nance Committee Report at page 
371 describes Section 678(c) as a lib- 
eralizing provision which is designed 
to be consistent with Section 167(c) 
of the 1939 Code and Section 677 (b) 
of the 1954 Code taxing the income 
of a trust to the grantor where it is 
applied for the support of a depend- 
ent of the grantor. Presumably it is 
a “liberalizing” provision because 
now the Government may not, un- 
der the provisions of Section 671, fall 
back on the general provisions of the 
Code defining gross income, as often 
happened in this context under the 
1939 Code. See Agnes K. May, 8 
lr’. C. 860 (1947), Lewis W. Welch, 
8 T. C. 1139 (1947), Allen v. Nun- 
nally, 180 F. 2d 318 (1950). The 
tax must be asserted against the fa- 
ther within the framework of Sec- 
tion 678 or not at all. However, in 
other ways the section seems more, 
rather than less, burdensome to the 
taxpayer. It was by no means de- 
cided, under the old law, that the 
father was taxable on income paid 
out, in his discretion, for the sup- 
port of a beneficiary who was his 
minor child when he was not the 
grantor. 

In this murky area, the draftsman 
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must obviously proceed with cau- 
tion, as must the trustees of trusts 
already in existence. As to the lat- 
ter, it would have been fairer to pro- 
vide that, in the case of pre-1954 
trusts, the disclaimer mentioned in 
Section 678(d) might be made with- 
in a reasonable time after the en- 
actment of Section 678. Perhaps the 
regulations or the courts will so in- 
terpret the section. 

In summary, it would appear that 
the grantor-grandfather would do 
well to select trustees other than the 
father. But even if the father acts as 
a trustee, there is strong reason to 
suppose that, if others serve with 
him and more particularly if he is 
disqualified by the instrument from 
participating in decisions regarding 
the disbursement of income for the 


beneficiary's support, the father will 
not be taxable on any of the trust 
income, however applied. And, if 
the trust continues after the bene- 
ficiary’s minority (assuming that un- 
der the local law the liability for 
support then terminates), it is clear 
that none of the income is thereafter 
taxable to the father, even if he is 
the sole trustee and the power to 
disburse or accumulate income is dis- 
cretionary with him. 


Contributed by Committee Mem- 
ber Brent M. Abel. 


A Note upon a Note 


At the end of the note on the gift 
tax exclusions prepared by Dwight 
Rogers for the April issue of the 
JourNAL, editing caused Mr. Rogers 


to appear to say, “The requirement 
should be modified or eliminated by 
corrective legislation.” 

This did not precisely represent 
his views, for he believed that this 
was the kind of problem (are insur- 
ance policies without cash values 
future interests?) that could, should 
and would be dealt with at the ad- 
ministrative level. 

Revenue Ruling 55-408 (IRB 
1955-26, page 32) (announcing in 
substance that the Service will not 
consider Nashville Trust Co. author- 
ity for the proposition that a gift of 
a policy of life insurance without 
cash value is per se a gift of a future 
interest, etc.) promises a completely 
satisfactory resolution of the matter, 
Mr. Rogers informs us. 


Eighth Annual Institute On Federal Taxation 


“ The Eighth Annual Institute on Federal Taxation will be held at the 
University of Southern California, sponsored by the School of Law, on Oc- 
tober 19, 20 and 21. This year’s Institute is, for the first time of any major 
Institute of the United States, devoting its entire meeting to the preparation 
of actual documents used in tax planning under the new Internal Revenue 
Code and Regulations. Eastern speakers include Laurens Williams, Assistant 
to the Secretary of the Treasury, Washington, D. C.; David W. Richmond, 
Vice Chairman of the Section of Taxation of the American Bar Association; 
Joseph P. Driscoll, formerly with the Treasury Department, both also of 
Washington, D. C.; Jacob Rabkin, co-author of Rabkin & Johnson’s Federal 
Income Gift and Estate Taxation with Current Legal Forms and Tax Analy- 
sis; Joseph Melczer and James Powers of Phoenix, Arizona, and Hover T. 
Lentz of Denver, Colorado. All of these men and the Planning Committee, 
consisting of Louis M. Brown, John W. Ervin, Richard H. Forster, Arthur 
Groman, Sidney D. Krystal, Arthur Manella, Carl A. Stutsman, Jr., and 
Arthur B. Willis, Los Angeles tax attorneys, are members of the American 
Bar Association, and many of them have worked closely with the American 
Law Institute in the work on the 1954 Internal Revenue Code and Regula- 
tions. The Institute will also present seventeen additional speakers. 

For further information, communicate with John W. Ervin, Institute Di- 
rector, University of Southern California, School of Law, University Park, 
Los Angeles 7, California. 
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OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 








Annual Meeting 
Held in Philadelphia 


=" The Annual Meeting Committee, 
under Chairman William J. Fuchs, 
of Philadelphia, planned and exe- 
cuted one of the best programs ever 
planned for a Conference Annual 
Meeting. The principal meetings of 
the Conference were held at the Syl- 
vania Hotel and the Executive 
Council of the Conference held its 
sessions theré on Friday and Satur- 
day, August 19 and 20. In addition, 
the Conference held its general 
meetings, the First and Second Gen- 
eral Sessions, at the Sylvania, and 
the delegates to the Annual Meet- 
ing held their workshop meeting at 
the same hotel. 

On Saturday morning there was 
a general breakfast meeting for the 
delegates to the Conference and, aft- 
er the business sessions of the Coun- 
cil, the Conference sponsored a spe- 
cial Saturday luncheon at which the 
President-nominee of the American 
Bar Association, E. Smythe Gam- 
brell, was the principal speaker. On 
Saturday afternoon, Chairman Bal- 
bach tendered a reception to all the 
Conference personnel attending the 
Annual Meeting, which was followed 
by a dinner-dance at the Drake Ho- 
tel. On Sunday noon the guest speak- 
er at the Conference’s annual lunch- 
eon was Robert B. Meyner, Gover- 
nor of the State of New Jersey. 

On Tuesday, August 23, the Con- 
ference joined with the Section of 
International and Comparative Law 
in the sponsorship of a luncheon 
which was addressed by Harold E. 
Stassen, Special Assistant to the Pres- 
ident. On Tuesday afternoon four 
members of the Conference partici- 
pated in the annual debate spon- 
sored by the Conference on Personal 
Finance Law on the question “Are 
Those Engaged in the Debt Adjust- 


ment Business Guilty of Unauthor- 
ized Practice of Law?” 

The Military Service Committee, 
under Chairman Paul R. Madden, 
of Washington, D.C., has continued 
to render assistance to lawyers and 
law students with respect to their 
military orders, assignments and mil- 
itary occupational specialties and to 
keep them advised as far as possible 
on the latest recall and deferment 
policies of the branches of Armed 
Services. Specifically, the Committee, 
at the request of the three individ- 
uals concerned, and in another case 
at the request of the Dean of one of 
the law schools, has assisted in at- 
tempts to secure changes in the ef- 
fective date of military orders of two 
law students and changes in the mil- 
itary occupational specialties of two 
lawyer-members of the Armed Forc- 
es. 

Very recently, the Committees’ at- 
tention was called to an unfortunate 
change of policy in the Fourth Army 
Area whereby thirty-six law students 
holding R.O.T.C. commissions and 
attending law schools in the area on 
a delay status, were being called to 
immediate active duty, although 
some of the affected students were 
only sixty to ninety days from grad- 
uation. Direct contact with the De- 
partment of the Army by the Com- 
mittee Chairman resulted in a par- 
tial alleviation of this situation to 
the extent that the students were 
permitted to complete their current 
semester prior to entry on active du- 
ty. Subsequent efforts of the Com- 
mittee, in co-operation with several 
members of Congress, has resulted in 
the Fourth Army Area’s reverting to 
a policy of permitting the affected 
law students to complete their legal 
education prior to entry upon active 
duty. 

Through the co-operation of the 




























Robert G. Storey, Jr., of Dallas, Tex- 
as, Vice Chairman of the Junior Bar 
Conference, was elected Chairman of 
the Conference for the year 1956 at 
the Annual Meeting in Philadelphia 
on August 20, 1955. Prior to his elec- 
tion as Vice Chairman last year, Mr. 
Storey served as a member of the Ex- 
ecutive Council representing the 5th 
and 8th Circuits-at-Large and in 1953 
served as Professional Director of the 
Conference. He has been active in the 
work of the Junior Bar in the State Bar 
of Texas. 





Department of the Army, the Com- 
mittee has completed and is current- 
ly distributing the latest information 
on the recall-and deferment policies 
of the Army. It is hoped that similar 
information with respect to the oth- 
er branches of the Armed Services 
will be available before the end of 
the calendar year. 


New State Chairmen 


Balbach recently § an- 
nounced the appointment of Robert 
Martindale, of Hutchinson, Kansas, 
as Conference State Chairman for 
the State of Kansas, replacing 
Charles W. McDermott, of Wichita, 
whose term had been completed. 

The Chairman also appointed 
Thomas C. Carroll, of Louisville, 
Kentucky, as State Chairman, to 
succeed Donald P. Maloney, of 
Lexington. 

Ned Willis, of Perry, Iowa, has 
been appointed by Chairman Bal- 
bach to succeed Bryce M. Fisher, of 
Cedar Rapids, as State Chairman of 
Iowa. 


Chairman 
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Chairman Balbach has appointed 
Kenneth M. Henson, of Columbus, 
Georgia, as State Chairman to suc- 
ceed Robert R. Richardson, of 
Atlanta, whose term had _ been 
completed. 

Harry Loftis, of Tyler, Texas, was 
recently appointed State Chairman 
by Chairman Balbach to succeed 
Gibson Gayle, ]r., of Houston, whose 
term also had expired. 

Richard C. Debblee, of Salt Lake 
City, Utah, has been appointed State 
Chairman to succeed E. Earl Green- 
wood, of the same city. 

The Chairman also anounced re- 
cently the appointment of Daniel 
Huyett, of Reading, Pennsylvania, as 
State Chairman to succeed Warren 
G. Morgan, of Harrisburg, in that 
position. 

Chairman Balbach has also ap- 


pointed R. B. Parker, Jr., of Nash- 
ville, Tennessee, as State Chairman 
succeeding Thomas R. Prewitt, of 
Memphis. 


Regional Meeting Plans for 
the Deep South 


John G. Weinmann, Chairman of 
the Junior Bar Committee for the 
Deep South Regional Meeting to be 
held in New Orleans in November, 
reports that he is working closely 
with the Regional Meeting Chair- 
man, Cuthbert S. Baldwin, of New 
Orleans, The Junior Bar Committee 
is considering a program dealing 
with the subjects of “Freedom of the 
Press” and “A Fair Trial”. The com- 
mittee plans a panel discussion deal- 
ing with the question of exclusion 
of the public, the press, television or 
radio from the courtroom, and the 


Activities of Sections 
and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


® Promptly on the issuance of the 
report of the Hoover Commission 
on Legal Services and Procedure and 
the report of its Task Force on that 
subject, these reports were assigned 
to the various committees of the Sec- 
tion for intensive study. By the time 
this appears in print, our committee 
reports will have formed the basis of 
extended discussion at the annual 
meeting in Philadelphia. Our con- 
clusions and recommendations will 
in due course be conveyed to the As- 
sociation, initially through its Spe- 
cial Committee on Legal Services 
and Procedure. 

The Section has continued during 
the year its activity with respect to 
legislation regarding the impound- 
ing of mail in the course of fraud, 
lottery and obscenity proceedings be- 


fore the Postmaster General, which 
was discussed at page 275 of the 
March issue of the JouRNAL. At this 
writing, in mid-July, it appears un- 
likely that any legislation on this 
subject will be reported out during 
the First Session of the 84th Congress. 
Besides expressing our support of S.8, 
which proceeds generally along the 
lines advocated by the House of Del- 
egates last year, representatives of the 
Section have conferred with the 
House Committee on Post Office and 
Civil Service and representatives of 
the Solicitor’s office of the Post Office 
Department. While the only bill so 
far introduced in the House, H.R. 
174, is in the same terms as H.R. 
569, 83d Cong., which the Associa- 
tion opposes, there is a possibility 
of introduction in the House of a 
bill which, though different from S.8, 
might be thought to meet the major 
objections to H.R. 174. 
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limits to which a court should allow 
either newspapermen, photogra- 
phers, television photographers or 
radio reporters coverage of a court- 
room proceeding. 


Montana Junior Bar 
Organizes 


J. M. Dietrich, Jr., of Deer Lodge, 
Montana, Conference State Chair- 
man, reported recently that the Con- 
stitution and By-Laws of the Mon- 
tana Bar Association were amended 
in order to provide for a Junior Bar 
Section within that Association. In 
addition, the By-Laws of the new 
section were approved. The new Jun- 
ior Bar Section has been organized 
and Chairman Dietrich reports that 
Richard Carstensen, of Billings, has 
been elected President of the Junior 
Bar of Montana. 


Pursuant to the authority con- 
ferred on the Section by action of 
the House of Delegates in 1950 to 
“preserve the gains made by the 
adoption of the Administrative Pro- 
cedure Act’, we have expressed to 
the Committees on the Judiciary of 
the Senate and House of Representa- 
tives support of S.490, 84th Cong. 
(formerly S.18, 83d Cong.; $.1770, 
82d Cong.), which would repeal 
general exemptions from the Admin- 
istrative Procedure Act, and opposi- 
tion to S.211 and H.R.156, 84th 
Cong., which would repeal the Ful- 
bright Amendment of 1952 to the 
Walsh-Healey Act and would thus in 
effect create a new general exemp- 
tion from the Administrative Pro- 
cedure Act. 

A letter of the Section Chairman 
to the Chairmen of the Senate and 
House Committees on the Judiciary 
expressed the Association’s support 
of $.490 as follows: 


. in brief . . . our view is that 
all existing general exemptions from 
the Administrative Procedure Act 
should be repealed and no further 
general exemptions enacted, and that, 
where the existing escape clauses of 
the Act are thought by an agency to 
offer an inadequate answer to its par- 
ticular problem, the agency should 
seek exemption from specific provi- 
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sions of the Act shown to be properly 

inapplicable in its particular field, 

rather than general exemption from 
the entire Act. 

In a report opposing repeal of the 
Fulbright Amendment to the Walsh- 
Healey Act, the Section recognized 
that some changes in the statutory 
provisions of the Walsh-Healey Act 
for judicial review of wage determin- 
ations thereunder might be appro- 
priate, but argued against the gener- 
al exemption from the Administra- 
tive Procedure Act that $.211 and 
H.R.156 would effect. 


SECTION OF 
CRIMINAL LAW 


=" Matters now pending before the 
Section of Criminal Law and under 
active consideration include the 
following: 

(a) Possible revisions of the test 
of insanity as a defense in criminal 
cases. This subject, highlighted in 
the Durham case (C.A.D.C., 1954) 
and other recent opinions, was the 
subject of a full afternoon's discus 
sion at the Section’s first meeting in 
Philadelphia, on 
99 


(b) Wiretapping. The subject of 
wiretapping was referred to the Sec- 
tion by the House of Delegates for 
study following the 1954 midyear 
meeting at Atlanta. Pending legisla- 
tion (H. R. 76, 762, 867, 4513, 5096; 
S. 1549) is under study. 


Monday, August 


(c) Problems in the administra- 
tion of military justice. A full session 
was devoted to this subject in Phila- 
delphia on the morning of August 
24. 

(d) Current research projects in 
the field of criminal law. Discussion, 
with particular emphasis on the 
work of the Donovan Committee, 
was held on August 23, in a session 
sponsored jointly by the Section of 
Criminal Law and the National Pro- 
bation and Parole Association. 

(e) Reformation of the federal 
laws relating to lotteries. (H. R. 320 
-bill endorsed by House of Dele- 
gates and sponsored by Section of 
Criminal Law.) 


(f) Legislation to curb the trans- 
mission of information for gambling 
purposes in interstate commerce. 
(H. R. 4073; S. 1423—bills endorsed 
by the House of Delegates and spon- 
sored by the Section of Criminal 
Law. The Senate version contains an 
amendment recommended by the 
House of Delegates at the 1955 mid 
year meeting in Chicago.) 

(g) Proposal to permit appellate 
review of sentences in criminal cas- 
es in the federal courts. (H. R. 4930, 
4932; S. 1480—identical bills joint 
ly and bipartisanly sponsored in 
both Houses to effectuate the pro 
posal originated by Solicitor General 
Sobeloff. See 41 A.B.A.]. 13 ff., Jan 
uary, 1955.) 

(h) Reformation of federal laws 
governing the transportation of ob- 
scene matter and a study relating 
to problems of controlling such 
matter. (H. R. 321, 3456). 

(i) Amendment of Section 3731 of 
Title 18 U. S. C., to permit appeals 
by the United States from orders sup- 
pressing evidence in criminal prose- 
cutions under certain circumstances. 
(H. R. 316). 

(j) Review and re-examination of 
federal legislation and related polli- 
cies pertaining to narcotics addiction 
and illegal traffic in narcotics. A ses- 
sion was devoted to this subject on 
Tuesday 


morning, August 23, in- 


cluding discussion of the _pro- 
posed American Medical Association 
-American Bar Association project 
and the study pending in the Senate 
under S. Res. 60. 

(k) Extending the federal con- 
spiracy law to punish the use of in- 
terstate commerce tn furtherance of 
conspiracies to commit organized 
crime offenses against the laws of any 
of the several states. (H. R. 783—ap 
proved by the House of Delegates 
and sponsored by the Section of 
Criminal Law.) 

(l) Improving the laws relating 
to the prohibition of gambling de- 
vices in transportation in interstate 
and foreign commerce. (H. R. 792 
—approved by the House of Dele- 
gates and sponsored by the Section of 
Criminal Law). 
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SECTION OF 
MUNICIPAL LAW 


® The Section of Municipal Law 
covered a wide field of interest dur- 
ing the Philadelphia meetings. Fol- 
lowing committee reports, the regu- 
lar sessions were devoted to papers 
and discussions implementing many 
of the recommendations contained 
in the reports. 

Ihe lawyer's part in public rela- 
tions and public finance in connec- 
tion with municipal improvement 
from the 
viewpoint of an informed financial 


projects was presented 
editor and publisher. George Wan- 
ders, Editor of The Bond Buyer, 
stressed the importance of establish- 
ing at the very beginning a sound 
basis and program for good public 
relations by intelligent discussion of 
the merits and economics of public 
improvement projects. 

David Ellinwood, of Moody's In- 
vestors Service, showed how the mu- 
nicipal attorney could assist local 
governmental units in gaining the 
confidence of investors. 

In a later session, Walter Schmidt, 
President of The Investment Bank- 
ers Association of America, discussed 
factors affecting municipal credit. 

Following up the discussions con- 
cerning the increasing needs of ex- 
panding cities, Austin J. Tobin, Ex- 
ecutive Director of the Port of New 
York Authority, stressed the impor- 
tance of a bold approach to plan- 
ning for a metropolitan region. 

A feature of the meeting was a full 
session devoted to home rule. This 
embraced the inescapable problem 
of metropolitanism. Harold S. She- 
felman, of Seattle, discussed impor- 
tant consideration of home rule pro- 
visions in connection with metropol- 
ltan area government. 

To lay the foundation for a better 
understanding and discussion, Har- 
vey Walker, of Ohio State Univer- 
sity, gave a clear exposition of the 
background and purpose of home 
rule. 

Its relation to local finance was 
discussed by Henry J]. Crawford, of 
Cleveland. He pointed out the effect 
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of home rule in getting needed ac- 
tion on local problems for the bet- 
terment of the community. 

The meetings were real workshop 
sessions with questions and partici- 
pation in discussion by those attend- 
ing. There was plenty of practical 
information to take home. Much of 
this will be covered in the reports to 
be published by the Section. 


COMMITTEE ON 
RETIREMENT BENEFITS 


" The movement to assist profes- 
sional men and others self-employed 
to build their own retirement funds 
by tax deferment made substantial 
progress in the last session of Con- 
gress. The Committee on Ways and 
Means of the House of Representa- 
tives held hearings on June 27 and 
28 on H.R. 10, which had received 
the support of the American Bar 
Association, the American Medical 
Association, and other professional 
groups. This bill is identical with 
H.R. 9 and the two bills are com- 
monly referred to as the Jenkins- 
Keogh bills. The transcript of the 
testimony of the hearings is a print- 
ed book of 282 pages, copies of 
which can be obtained from the 
United States Government Print- 
ing Office in Washington. 

Some days after the hearings it 
was announced that the Committee 
on Ways and Means had voted by 
a vote of 16 to 8 to approve the bill 
with certain amendments. The most 
important amendment was one 
which reduced the permissible year- 
ly contribution from $7,500 to $5,- 
000 and reduced the limit of con- 
tributions from $150,000 to $100,- 
000. 

The gist of the bill is to permit 
self-employed individuals to post- 
pone payment of income tax on 
the amount of their earned income, 
not to exceed 10 per cent, which they 
set aside in each year to provide for 
their retirement in later years. In 
the words of Secretary Humphrey, 

The purpose of such a tax allow- 
ance would be to give the self-em- 


ployed opportunities to build up re- 
tirement income somewhat compar- 


able to those which employees can 
now receive through pension plans 
financed in whole or in part by their 
employers. Employees’ pension plans, 
if arranged on a non-discriminatory 
basis, now receive favorable tax treat- 
ment, 


At the hearings an analysis of the 
bill, section by section, was present- 
ed by Leslie M. Rapp, who was 
the draftsman for the professional 
groups. Dr. Frank C. Dickinson, Di- 
rector of the Bureau of Economic 
Research of the American Medical 
Association, testified as to the eco- 
nomic effects of the bill and as to 
the probable number of individuals 
who would take advantage of it and 
the probable cost to the Treasury. 
In all forty-one witnesses testified 
or submitted statements at the hear- 
ing. Additional information was 
submitted in writing for the record 
by one hundred sixty-six individ- 
uals or organizations. 

George Roberts, Chairman of the 
Special Committee of the American 
Bar Association on Retirement Ben- 
efits, testified in part as follows: 


We have been working on this 
problem of retirement benefits for 
the self-employed in the American 
Bar Association since 1947. We have 
devoted a great amount of time and 
energy to this. 

From our standpoint, it has been 
a labor of love. It is a love of the 
professions. It is the feeling that 
this bill is for the benefit of the 
young and the middle-aged profes- 
sional men of all professions—doctors, 
lawyers, architects, engineers, ac- 
countants, and in fact, for the bene- 
fit of all the self-employed. These in- 
dividuals, who are self-employed, to 
me represent the salt of America, and 
the members of my committee want 
to do everything that we can to help 
them. May I also state that there is 
no partisan politics in this whatso- 
ever. From the outset, we have had 
bipartisan support. .. . 

Pension plans, corporate pension 
plans, are so much a part of the 
American economic life that I cannot 
see anyone trying to weaken them. I 
know of no corporation executive 
and I know of no labor union leader 
who would dream of making any ef- 
fort to weaken the program of cor- 
porate pension plans. I think that 
method of removing this unjust dis- 
crimination is hardly worthy of se- 
rious attention. .. . 
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The country is now prosperous. 
This is a favorable time from the 
standpoint of the Treasury to pass a 
bill like this. We have been very 
careful to provide this bill with such 
modest limits that we do not think 
it would be at all a serious problem 
for the Treasury... . 

When [Section 165, Internal Rev- 
enue Code] was being considered, 
self-employed individuals were evi- 
dently forgotten. Yet they get old and 
sick just as other people do. There 
are over ten million workers who 
cannot take advantage of these tax 
free lease provisions now offered to 
corporations and their employees. 
They include owners of small busi- 
nesses, doctors, lawyers, architects, 
accountants, farmers, artists, singers, 
writers, independent people of every 
kind and description, but who are 
not regularly employed by a corpora- 
tion. I think something ought to be 
done to help these people help them- 
selves, by allowing a reasonable tax 
reduction for money put aside by 
them for their own savings. This 
would encourage and assist them to 
provide their own funds for their 
old age and retirement... . 

Any tax system that is not founded 
upon equality of treatment to people 
in comparable positions is in a dan- 
gerous way. Of course, everyone will 
always think their own taxes are too 
high. But if your taxes are different 
and are greater than those of your 
opposite number, then resentment 
steps in. By “opposite number” in 
our case, I mean a person who is a 
self-employed lawyer or architect as 
against his opposite number, a man in 
the same income tax bracket who 
is employed by a corporation. . . . 

I think the record has already 
established four main points. First, 
there is discrimination, and this dis- 
crimination is large. I think the ques- 
tions brought out this morning show 
that if you should repeal Section 
401 (a), the old 165, and related sec- 
tions, and should tax the income of 
corporations and individuals which 
is not now taxable because of these 
sections, the Treasury would take in 
about a billion and a half more in 
taxes than it does now. As Mr. Rapp 
pointed out, these corporate plans 
are increasing all the time. Every 
year, more income becomes non-tax- 
able because these corporate plans 
are getting more and more popular. 

And do not misunderstand me. I 
think they ought to get more and 
more popular. I think they are a fine 
thing. I think they are for the best 
interest of the country. The esti- 
mated loss of revenue from the self- 
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employed should the Jenkins-Keogh 
bills pass, I think Mr. Williams said, 
would be about $275 million. I think 
Dr. Dickinson, who will follow me, 
the economist of the American Med- 
ical Association, can show you that 
that estimate is too large. But com- 
pared with the loss of revenue from 
these corporate pension plans, it is 
small. 

The second point is that without 
some help, real savings for old age 
and retirement by the self-employed 
is impossible. That comes because of 
the very high taxes and the progres- 
sive nature of the taxes. 

The third point—this is no rich 
man’s bill. What do you think the 
average lawyer earns in this country? 
Well, the median net income is 
something between $8,000 and $9,- 
GE aw le 

I ask you to look at what the 
retirement income of the officers of 
corporations is. I ask you to look 
at the retirement income of the 
ofiicers and executives of labor 
unions. .. . 

The fourth point is that there has 
been a drift away from the profes- 
sions into corporate employment, 
primarily because of the pension ad- 
vantages in corporate employment. 
I think that is bad. I think we ought 
to encourage these professional men. 
I think it is for the best interests 
of this country. . . . I think this bill 
is very important from the social 
standpoint and that of the well being 
of the country... . 


COMMITTEE ON 

TRAFFIC COURT PROGRAM 

® More than 1,000 cities and sev- 
eral states have adopted or patterned 


their traffic ticket after the uniform 
traffic ticket and complaint as re- 


commended by the American Bar 
Association. 

Presently, James P. Economos, 
Director of Traffic Court Program of 
the American Bar Association, is 
working very closely with Illinois 
state officials to get the new ticket 
adopted. It is anticipated that the 
new Illinois ticket will be in use 
within the next few months. 

The experience gained in the ju- 
risdictions using the ticket justifies 
the conclusion that the adoption and 
use of the model form by every 
enforcement agency in the state— 
including the city and the county— 
would improve trafic law enforce- 
ment even if none of the other 
suggested improvements were 
adopted. In addition there are edu- 
cational features to the ticket which 
have an appeal for the public and 
most officials connected with traffic 
law enforcement. The final element 
in an improved system of state courts 
is predicated on the use of the model 
ticket. 

Many advantages result from use 
of the ticket, namely: 

(1) It permits uniform interpreta- 
tion of traffic laws by all officers. 

(2) It permits uniformity of in- 
structions to all officers and adminis- 
trative personnel within the police 
department. 

(3) It permits prosecutors to secure 
more consistent and uniform case 
preparation. 

(4) It acquaints the violator with 
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the exact nature of the violation 
charged; and acquaints the public 
with the kind of unsafe maneuvers 
which result in accidents. 

Further information about the 
model ticket and its use can be 
obtained from the Traffic Court 
Program, American Bar Association, 
1155 East Sixtieth Street, Chicago 
37, Illinois. 
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A Vision Realized: 


The Southwestern Legal Center 


by Claude R. Miller - of the Texas Bar (Dallas) 


® It is now nearly four years since the Southwestern Legal Center was dedicated 
on the campus of Southern Methodist University in Dallas. The growth of the 
first legal center in the United States has been indeed phenomenal since its con- 
ception seven years ago by Robert G. Storey, Dean of the Southern Methodist Uni- 
versity Law School and a former President of the American Bar Association. 








® To Robert G. Storey goes the 
credit for the conception, construc- 
tion and completion of the South- 
western Legal Center, the first com- 
pleted Legal Center in the United 
States. It was his careful planning, 
previewed in the AMERICAN Bar 
ASSOCIATION JOURNAL, (34 A.B.A.]. 
121, February, 1948) that was re- 
sponsible for the accomplishments of 
the past seven years. Seven years 
ago the whole project was clear in 
his mind and was explicitly outlined 
in detail in that article. Since then, 
every goal has been attained and ex- 
ceeded. 

Those lawyers who did not have 
an opportunity to study the concept 
of the Law Center may not be fa- 
miliar with its framework. That lack 
of familiarity accounts for some dif- 
ficulty in distinguishing between the 
functions of “foundation”, “center”, 
and “law school”. An explanation 
is offered here. 

The Southwestern Legal Founda- 
tion is a corporate entity formed by 
a representative group of business- 
men and lawyers to conduct those 
activities which are beyond the ordi- 
nary scope of the law school. It has 
a contractual relationship with the 
University. 

The Southern Methodist Universi- 
ty School of Law is an educational 
institution for students who seek to 





learn to become lawyers. 

The Southwestern Legal Center is 
the physical plant where the work of 
the foundation and the law school is 
carried on through the combined ef- 
forts of the faculty of the school and 
the staff of the foundation. As presi- 
dent of the foundation and dean of 
the school, Mr. Storey coordinates 
and integrates their activities. The 
plant has its situs on a five-acre tract 
of land that is a portion of the Uni- 
versity campus which has been per- 
manently dedicated to the use of the 
legal center. There are three build- 
ings: “Florence Hall’, which houses 
classrooms, model courtrooms and a 
free legal aid clinic; “Lawyers Inn”, 
the home of seventy-five residents, 
and the clubrooms and dining hall 
of law students, foundation members 
and visiting lawyers; the “Legal Cen- 
ter Building”, which, as the heart of 
the entire enterprise, houses the 
headquarters of the foundation staff, 
the offices of the school faculty, the 
oil and gas wing, the Law Institute 
of the Americas and five separate 
libraries. 

One of the most far reaching un- 
dertakings of the Southwestern Legal 
Center has been its Law Institute of 
the Americas. Thirty-four students 
representing Argentina, Brazil, Bo- 
livia, Chile, Venezuela, Peru, Costa 
Rica, Nicaragua, Guatemala, Mexi- 
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co, Canada and the United States 
attended this institute during its 
first and second years. The purpose 
of this unusual educational activity 
is to promote good will and improve 
relations among the peoples of the 
Americas through the study of com- 
parative laws, institutes and govern- 
ments of the American republics, 
and to train lawyers in handling 
legal matters pertaining to the na- 
tions of the Western Hemisphere. 

In retrospect, Mr. Storey says, “We 
are gratified and somewhat amazed 
that so many of our long range ob- 
jectives were carried to their present 
status in such a short time. A pro- 
gram that well could have required 
twenty years has been compressed in- 
to seven. But this is only the begin- 
ning. Now that the business leaders 
and lawyers see what can be accom- 
plished, they are enthusiastic over 
the opportunity to help the South- 
western Legal Center make its full 
contribution to this geographic area, 
to the nation and to our friends in 
other nations over the world. We 
have seen a tremendous upsurge in 
interest in continuing legal educa- 
tion throughout the Americas. Other 
universities are establishing law cen- 
ters. Bar associations are holding in- 
stitutes, clinics and short courses of 
study in a way literally undreamed of 
ten years ago. We are proud of the 
part the Southwestern Legal Center 
has had in this movement and hope 
that in the coming years we can con- 
tinue to contribute leadership and 
achievement for the benefit of all 
mankind.” 
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The President's 

Annual Address 

(Continued from page 800) 
financial favor granted by the pater- 
nal grace of the benevolent and all- 
engulfing Federal Government. The 
demands of our hyphenated Ameri- 
cans for special privileges for one 
group inevitably bring demands 
from other groups for equal or coun- 
tervailing privileges, with the result 
that another area of human activity 
is subjected to comprehensive regu- 


lation and control. 
It is because we in this country 


have enjoyed liberties and privileges 
to a greater extent than any other 
people in the history of the world 
that you and I should so jealously 
guard against the erosion of our fun- 
damental rights, the distortion of 
our laws and fundamental theo- 
ries of government, from whatever 
source advanced. 

The mere inclusion of our funda- 
mental rights in the Constitution 
gives us little comfort and no pro- 
tection if we fail to assert our rights 
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(Continued from page 827) 
wheat a farmer can produce, even 
for use on his own farm, has been 
held to be an integral part of the 
supply of an interstate commodity 
which Congress can regulate in or- 
der to maimtain the __ interstate 
price.°® A retatl druggist has been 
prohibited from selling a product lo- 
cally without the label required for 
the interstate movement, since the 
object of the federal interstate label- 
ing regulation was the protection of 
the ultimate consumer.57 

Many of these cases seem to in- 
volve relatively small transactions, 
which in themselves could have little 
effect on commerce. But the Court 
has pointed out that even though 


and exercise the prerogative to de- 
mand that those who serve us in 
government do so without favor as 
our servants, and pursuant to rule 
of law. I am convinced from travel 
ing over our great country and visit- 
ing in all sections that our people 
are becoming increasingly concerned 
with this drift away from our funda 
mental concepts. 

There are heartening signs that 
our ancient liberties may yet be pre- 
served and restored. Within the past 
few years the lawyers of the coun- 
try have awakened to the failings 
in the administration of criminal 
justice and, through the agency ol 
the American Bar 
have embarked upon an ambitious 
program of study and action to rem- 
edy our collective default. Again in 


Foundation, we 


the past year, we have re-examined 
the place of the administrative agen- 
cy in a government of laws and not 
of men, and the splendid work of 
the Hoover Commission and its Task 
Forces, and of the President's Com- 
mission on 


Administrative Proce- 


the effect of a single person's con- 
duct “may be trivial by itself’, Con- 
gress is entitled to consider the total 
impact of “his contribution, taken 
together with that of many others 
similarly situated”.® 

This brief review of what may be 
regarded as the more extreme cases 
demonstrates that almost every as- 
pect of a business or industry which 
has interstate ramifications may be 
subjected to the federal commerce 
power. This results (1) from the 
fact that, in part because of the com- 
merce clause itself,5® American busi- 
ness can and does ignore state bound- 
aries, and (2) from the economic 
interrelationship between all aspects 
of an imdustry or business enter- 
prise. The Court is now unwilling to 
sever for legal purposes what Con- 


The President's Annual Address 


dure, have set the course for pre- 
serving due process and separation 
of powers in the vast ramifications 
of this arm of government. Finally, 
we are enjoying the blessings of a 
that 
nizes for the first time in many years 


national administration recog 
the position of the judiciary as the 
third co-ordinate and equal branch 
of our governmental system. No mat 
ter what our private political alle 
glances may be, as lawyers we must 
acknowledge and applaud this new 
respect for the independence and 
dignity of the courts. 

Che time is ripe then, for a new 
revolution, a bloodless revolution 
led, as in 1776, by the lawyers of the 
nation, a revolution dedicated, as in 
1776, not to establishing any new 
principles but to restoring ancient 
liberties, and a_ revolution com- 
pelled, as in 1776, by a departure 
from the fundamental principles of 
individual liberty and local respon- 
sibility to which our profession is 


consecrated. 


gress has determined to be econom- 
ically united. Thus Congress now has 
the authority, which it may exercise 
or not as it deems the public inter- 
est to require, to determine what fea- 
tures of interstate industry should be 
federally regulated. 

This application of the clause to 
all business activities which concern 
more states than one, and not merely 
to direct trade and transportation 
between states, would seem to be pre- 
cisely what was meant by Marshall's 
prophetic declaration. Thus, al- 


56. Wickard v. Filburn, 317 .S. 111 (1942), 

57. United States v. Sullivan, 332 U.S. 689 
(1948). 

58. Wickard v. Filburn, 317 U.S. 111, 127- 
128 (1942); NLRB v. Denver Building Trades 
Council, 341 U.S. 675, 683-684 (1942). 

59. Mr. Justice Rutledge, A DectaraTion or 
Lecat Farra (Univ. of Kans. Press, 1947) 
pages 26-27. 
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though the Court has generally con- 
tinued to define interstate commerce 
narrowly, as commerce between the 
states, the theories which the Court 
has employed to sustain federal reg- 
ulation of non-interstate acts have 
brought the substance of the com- 
merce power back to where Marshall 
originally placed it when he defined 
the phrase more broadly. 

8. Should interstate commerce be 
redefined? (a) The affirmative power 
of Congress. The foregoing discus- 
sion shows that under the current 
doctrines, which only occasionally 
make direct use of Marshall's test, the 
phrase “interstate commerce” is con- 
siderably narrower in scope than the 
regulatory power of Congress. The 
breadth of the constitutional power 
is obviously more important than 
the meaning of the phrase. The lat- 
ter has not in itself been the cause 
of much dissatisfaction or dispute, 
apart from Professor Crosskey’s nov- 
el theory. In its modern context its 
principal significance is that it pro- 
vides the foundation upon which the 
constitutional power rests. It is ac- 
cordingly necessary to appraise the 
present doctrines as to the scope of 
the power as a prerequisite to deter- 
mining whether there is justifiable 
reason for redefining the phrase. 

Is the commerce clause now being 
construed too broadly, too narrow- 
ly, or neither? There doubtless have 
been many who in recent years have 
thought that the Court was inter- 
preting the commerce power much 
too broadly in permitting Congress 
to regulate almost every aspect of 
the nation’s economic structure. The 
exhaustive work of Professor Cross- 
key appears to be alone in urging 
that the current doctrines are too 
narrow and that all commerce with- 
in the United States is comprehend- 
ed by the phrase “commerce among 
the several states”. 

The Constitutional Convention it- 
self furnishes the criterion by which 
the question may be answered. For 
almost two months after it first con- 
vened, the Convention devoted itself 
to consideration of the principles 
which should be followed in the new 
Constitution, prior to submission to 


the Committee on Detail for dratt- 
ing. With respect to the powers to 
be granted the National Govern- 
ment, the Convention twice ap- 
proved resolutions based on Ran- 
dolph’s Virginia Plan, which 
Resolved, that the national legis- 
lature ought 
to possess the legislative rights vest- 
ed in Congress by the confederation; 
and 
moreover, to legislate in all cases 
for the general interests of the Union, 
and 
also in those to which the states are 
separately incompetent, or 
in which the harmony of the United 

States may be interrupted by the exer- 

cise of individual legislation.6° 
Twice, more restrictive proposals 
were defeated.*t When the Commit- 
tee on Detail reported a draft enu- 
merating the powers of Congress, in- 
cluding the Commerce Clause, sub- 
stantially in their present form, there 
was no objection—and no discussion 
of the commerce power as such.® 
It was obvious that the Convention 
believed that the enumeration con- 
formed to the principles set forth for 
the guidance of the Committee in 
the resolution previously adopted.* 

It is reasonable to interpret the 
provisions of a document drafted to 
achieve these expressed purposes in 
a manner which will best accomplish 
the stated objectives, even though 
it be recognized that developments 
during the ensuing one hundred and 
sixty-eight years have greatly en- 
larged the area which, under these 
principles, would fall within the fed- 
eral sphere. Furthermore, these prin- 
ciples for determining the scope of 
the federal power would seem to be 
as sensible today as in 1787. What 
better reasons can there be for the 
exercise of the national authority 
than that the regulation is needed 
for the general interests of the 
Union, or that the states are sepa- 
rately incompetent, or that uniform- 
ity is needed rather than individual 
legislation? 

Which of the suggested ways of 
defining the scope of the commerce 
power best conforms with the stand- 
ards approved by the Convention? 

The narrowest test seriously pro- 
posed in recent years, that applied by 
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the Supreme Court in cases such as 
Carter v. Carter Coal Co.,°* would 
allow federal regulation of intrastate 
transactions “directly affecting” in- 
terstate commerce, but not when the 
activities were in fields, such as pro- 
duction or manufacture, which the 
Court thought were too “local” in 
nature. Experience has demonstrat- 
ed, however, that production prob- 
lems are national in character. 
Strikes do interrupt interstate com- 
merce and thereby harm other states 
than those in which they occur. The 
amount of a commodity produced 
has a direct impact on the amount 
shipped as well as on interstate 
prices, and cannot be controlled ex- 
cept on a nation-wide basis. The 
forces of competition prevent indi- 
vidual states from fixing minimum 
wages for employees working in fac- 
tories which compete with factories 
in other states. Because the market 
is interstate, the states are “separate- 
ly incompetent”. The test which the 
Court has abandoned would have 
left such problems to the states 
which could not possibly have coped 
with them. Such a result is certainly 
not in harmony with the resolutions 
approved by the framers. Nor can 
the creation of an economic hiatus 
in which the National Government 
cannot act for “legal” reasons and 
the states for economic ones possibly 
be desirable. It is not in the public 
interest that government, that is the 
people acting as an entity, be im- 
potent. Those who believe that no 
government should intermeddle in 
economic affairs are entitled to pre- 
sent their views to Congress, but not 
to assert that they find support for 
freezing them into our basic charter 
of government in the constitutional 
provision which affirmatively author- 
izes the regulation of commerce. 
Professor Crosskey’s position that 





60. Madison’s Debates, as reported in H.R. 
Doc. No. 398, 69th Cong. Ist Sess. (1927), en- 
titled Documents ILLUSTRATIVE OF THE FoRMA- 
TION OF THE UNION OF THE AMERICAN STATEs, 
pages 466, 117, 129-130, 234-235. 389-390. 

61. Id., at 205, 211, 234, 388-389. 

62. Id., at 475, 555. 

63. Abel, The Commerce Clause in the Con- 
stitutional Convention and in Contemporary 
Comment, 25 Minn. L. Rev. 432, 440 (1941); 
Stern, That Commerce Which Concerns More 
States Than One, 47 Harv. L. Rev. 1335, 1338- 
1340 (1934). 

64. 298 U.S. 238 (1936), supra, note 43. 
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the commerce power should extend 
to all commerce would seem to go 
farther than is required to attain the 
objectives of the framers. He does 
not contend that it is actually neces- 
sary that all commerce be subjected 
to federal control, but rather that 
the drawing of jurisdictional lines is 
confusing in application and that 
uniformity in commercial law would 
be in the public interest. It is true 
that so long as Congress does not 
possess, or chooses not to exercise, 
complete power over a subject, a 
jurisdictional line must be drawn 
somewhere, and that application of 
the jurisdictional test may often turn 
upon close factual distinctions. But 
careful draftsmanship may often 
avoid or minimize such difficulties.© 
Unless Congress wishes merely to ex- 
ercise generally whatever power it 
has,®* it can be reasonably specific 
as to the industries or occupations 
to be regulated, and can itself make 
the determination that an industry 
is so integrated as to be inseparable 
for regulatory purposes.** This 
would make it unnecessary for courts 
to determine coverage in terms of 
what acts “affect” or are “in” inter- 
state commerce in a constitutional 
sense. Furthermore, it is certainly de- 
batable whether the advantages 
of uniformity warrant federal con- 


trol of all intrastate commercial 
transactions. 

Under the Court's current doc- 
trine, the commerce power is 


“commensurate with the national 
needs”.68 The Court considers the 
substantiality of the relationship to 
interstate commerce in a practical 
sense, whether the problem concerns 
or has an impact on more than one 
state, whether it is necessary and 
proper for a regulation to reach in- 
trastate acts in order to make the 
regulation of commerce effective. As 
is revealed in the opinions discussed 
at page 826, supra, the Court has 
reached this result in large part by 
returning to the principles first 
enunciated by Chief Justice Mar- 
shall in Gibbons v. Ogden. 

Since he lived through the period 
in which the Constitution was adopt- 
ed and had himself been a member 


of the Virginia ratifying convention, 
it is not surprising that his classical 
pronouncements are in harmony 
with the principles of the framers. 
His awareness that it was a Consti- 
tution “intended to endure for ages 
to come” which he was expounding 
(McCulloch vy. Maryland)®® makes 
his views as timely now as when they 
were originally uttered. 

There may, of course, be disagree- 
ment as to whether particular de- 
cisions in recent years conform to 
the above standards. This is inevi- 
table no matter what rule is adopted. 
It is the standard, however, which is 
important in considering whether 
there is need to change constitution- 
al concepts. 

For the foregoing reasons, it is sub- 
mitted that the principles now being 
applied by the Court in determin- 
ing the scope of the commerce power 
best comport with the basic purposes 
of the Constitution, and also with 
the needs of the nation. There is 
thus no reason to redefine the un- 
derlying concept of interstate com- 
merce in order to work a change 
in the scope of the federal power. 

(b) “Interstate commerce” in stat- 
utes. The meaning of interstate com- 
merce also has significance apart 
from its effect upon the basic con- 
stitutional power. Many statutes or 
parts of statutes regulate “interstate 
commerce,” without going to the 
limits of Congress’ constitutional au- 
thority. The Fair Labor Standards 
Act™ applies to employees engaged 
in interstate commerce or in produc- 
tion for interstate commerce. Part II 
of the Federal Power Act applies to 
the transmission and sale at whole- 
sale of electric energy “in interstate 


65. See the experience under the Federal 
Employers’ Liability Act, discussed at note 73. 

66. As in the National Labor Relations Act, 
49 Stat. 449, amended, 61 Stat. 136, 29 U.S.C. 
§ 151 (1947), which applies to unfair labor 
practices “affecting’’ commerce. 

67. As in regulating the total supply of 
wheat grown, including wheat consumed on 
the farm. See Wickard v. Filburn, 317 USS. 
111 (1942). The opinion of Justices Jackson, 
Frankfurter and Minton in United States v. 
Five Gambling Devices, 346 U.S. 441 (1953), 
seems to hold that, in order to reach all intra- 
state transactions in a regulated industry, Con- 
gress must manifest an explicit intention to 
do so both in statute and legislative history, 
the mere use of the word “every” in the 
statute being insufficient. Justices Black and 
Douglas, concurring on other grounds, and the 
other four Justices disagreed with the view 
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commerce’’.7! The Natural Gas Act 
has a similar provision.’? Coverage 
under statutes such as these depends 
upon the meaning of “interstate 
commerce” rather than the 
limits of the com- 
merce power. 


upon 
constitutional 


Use of the phrase “interstate com- 
merce” in these statutes, however, 
affords no basis for changing the 
meaning of the constitutional ex- 
pression. Since such statutes do not 
exhaust Congress’ constitutional au- 
thority, Congress has ample power 
to expand or contract statutory cov- 
erage by amendment, without rede- 
fining the constitutional phrase. 
That was what happened to the Fed- 
eral Employers’ Liability Act, which 
originally applied only to injuries to 
employees engaged in_ interstate 
commerce."* The overrefinements™ 
which resulted from judicial inter- 
pretation of that phrase™ led to the 
replacement of the “in commerce” 
test by language which covered all 
railroad employees.7¢ 

(c) The negative side of the com- 
merce power. The meaning of inter- 
state commerce has also been im- 
portant in determining the negative 
effects of the commerce clause. In 
many more cases than have been con- 
cerned with the power affirmatively 
granted to Congress, the Supreme 
Court has held that the commerce 
clause of its own force limited the 
regulatory and taxing authority of 
the states. 

For two reasons, however, the 
difficult problems as to the validity 
of state laws do not call for any re- 
definition of interstate commerce. 
In the first place, the Court no 
longer applies what Chief Justice 





that Congress had not stated its intention 
clearly in that case. 

68. North American Co. v. SEC, 327 US. 
686, 705-6 (1946). 

69. 4 Wheat. 316, 415 (1819). 

70. Sections 6 and 7, 52 Stat. 1062-3, 29 
U.S.C., Sections 206, 207. 

71. Section 201 (b), 49 Stat. 847, 16 U.S.C. 

824 (1935). 

72. Section 1 (b), > 
ap Geen ), 52 Stat. 821, 15 U.S.C. § 717 

73. Act of April 22, 1908, 35 Stat. 65. 

74. The word is the Supreme Court’s. Mc- 
Leod v Threlkeld, 319 U.S. 491, 495 (1943). 
See also Schoene and Watson, Workmen’s 
Compensation on Interstate Railways, 47 Harv. 
L. Rev. 399 (1934). 

3 y _—_ cited in note 10. 

. Act of August 11, 1939, 53 Stat. 
USC $51. woh la 
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Stone termed the “mechanical test’ 
whereby the validity of a state law 
depended on whether it regulated in- 
terstate or intrastate transactions.** 
State laws which regulate even such 
clearly interstate activities as rail- 
road operations have been sustained 
against constitutional attack, where 
there is no substantial interference 
with interstate transportation.7® The 
current doctrine, which is substan- 
tially the same as that first pro- 
claimed in Cooley v. Board of Port 
Wardens, makes the validity of a 
state law depend upon a balancing 
of the local and national interests 
affected, or upon the extent and na- 
ture of the burden, if any, which 
the law imposes on interstate com- 
merce.®! A redefinition of interstate 
commerce would not necessarily af- 
fect the Court’s judgment in apply- 
ing a formula which is not based on 
any rigid definition. 

It is true that in passing upon 
state taxes on interstate transactions, 
the Court sometimes seems to be ap- 
plying the “mechanical” test reject- 
ed in the regulatory field.*? But the 
Court's adherence to such a rule in 
an area beset with complications and 
confusion® is a policy judgment 
which would not necessarily be 
automatically followed if the defi- 
nition of interstate commerce were 
changed. 

In the second place, the negative 
effects of the commerce clause upon 
state legislation are subject to the 


control otf Congress. Chielt Justice 
Stone declared, in Southern Pacific 
Company v. Arizona*, that “Con- 
gress has undoubted power to rede- 
fine the distribution of power over 
interstate commerce. It may either 
permit the states to regulate the com- 
merce in a manner which would oth- 
erwise not be permissible, or exclude 
state regulation even of matters 
of peculiarly local concern which 
nevertheless affect interstate com- 
merce.” This means that Congress 
may determine the desirable policy 
irrespective of the definition of 

terstate commerce. Since the difficul- 
ties in this perplexing field have not 
resulted from the present definition 
of interstate commerce, and _ since 
their solution by the Court or by 


77. Parker v. Brown, 317 U.S. 341, 362 
(1943); Illinois Natural Gas Co. v. Central 
Illinois Public Service Co., 314 U.S. 498, 504- 
506 (1942). See also South-Eastern Underwrit- 
ers Association v. United States, 322 U.S. 533, 
548 (1944). 

78. Nathan v. Louisiana, 8 How. 73 (U.S. 
1850); Paul v. Virginia, 8 Wall. 168 (US. 
1868); Railroad Co. v. Husen, 95 U.S. 465 
(1877); Coe v. Errol, 116 US. 517 (1886); 
Bowman v. Chicago & N. W. Ry., 125 U.S. 465 
(1888); Leloup v. Port of Mobile, 127 U.S. 
640 (1888); Kidd v. Pearson, 128 U.S. 1 (1888); 
Rhodes v. Iowa, 170 U.S. 412 (1898); Cald- 
well v. North Carolina, 187 U.S. 622 (1903). 
Cf. Leisy v. Hardin, 135 U.S. 100 (1890). 

79. Terminal R.R. Association v. Brotherhood 
of Railroad Trainmen, 318 U.S. 1 (1943); Cali- 
fornia v. Thompson, 313 U.S. 109, 113-114 
(1941); ef. Southern Pacific Co. v. Arizona, 
325 U.S. 761, 767-769, 779 (1945). 

80. 12 How. 299 (1852). 

81. E.g., Southern Pacific Co. v. Arizona, 
325 U.S. 761 (1945); Morgan v. Virginia, 328 
U.S. 373 (1946); California v. Zook, 336 U.S. 
725, 728 (1949); Cities Service Gas Co. v. Peer- 
less Oil & Gas Co., 340 U.S. 179, 186- a (1950). 

82. Freeman v. Hewit, 329 US. (1 
Spector Motor Service v. Steamer, ae US 
602 (1951); Railway Express Agency v. Vir- 


Congress is not dependent upon how 
commerce is defined, the problems 
as to the negative eftects of the 
Commerce Clause do not call fo 
a redefinition of the constitutional 
phrase. 

There is, of course, no reason to 
amend the Constitution or otherwise 
change the accepted meaning of a 
constitutional phrase unless a sub 
stantial public benefit can be 
achieved. The advocate of change 
must satisfy a heavy burden. In in- 
terpreting the commerce clause the 
Supreme Court seems to be follow- 
ing principles which make satisfac- 
tory adjustments between the needs 
of the states and those of the na- 
tion. Accordingly, no redefinition is 
needed. 


ginia, 347 U.S. 359 (1954); Michigan-Wiscon- 
sin Pipe Line Co. v. Calvert, 347 U.S. 157 
(1954). For a period the Court seemed to 
have been induced by Mr. Justice Stone to 
balance competing practical considerations, as 
in the cases involving state regulatory meas- 
ures. Western Live Stock v. Bureau of Rev- 
enue, 303 U.S. 250 (1938); McGoldrick v. 
Berwind-White Coal Mining Co., 309 U.S. 33 
(1940). There has since been an apparent re- 
surgence of emphasis upon the incidence of 
the tax. 

83. The number of cases in this field is par- 
alleled by the amount of explanatory material 
which is thought to be needed to understand 
them. Professor Barrett lists twenty-nine ar- 
ticles and one book in an “incomplete” enu- 
meration of “helpful’’ articles on the subject. 
Barrett, State Taxation of Interstate Com- 
merce—“Direct Burdens”, “Multiple Burdens”, 
Or What Have You, 4 Vanversitt L. Rev. 496 
(1951). See also Barrett, “Substance” vs. 
“Form” in the Application of the Commerce 
Clause to State Taxation, 101 Unrv. or Pa. 
L. Rev. 740 (1953). 

84. 325 U.S. 761, 769 (1945). See also Pru- 
dential Insurance Co. v. Benjamin, 328 U.S. 
408 (1946); Dowling, Interstate Commerce and 
State Power, 47 Cov. L. Rev. 547, 552 (1947). 





What Every Lawyer Should Know 
(Continued from page 816) 

on the post with long rivets which 
are clinched over. No one can get 
it off the post. If that’s not a fixture, 
then my name is not Sue Grimes!” 

“Well,” said George, “under the 
holding of our Supreme Court in 
the McLaughlin case in the 46 IIli- 
nois, this is plainly a fixture.” 

Mrs. Black was so outraged by this 
that she turned on Tax Counsel and 
with a pretty good imitation of a 
snarl, exclaimed, “Fine lawyer you 
are!” 

“Sorry”, he said, “But Il really 
can’t change the law.” 

George surreptitiously patted his 


client's hand and whispered, “Nice 
going, Portia!” 

Mrs. Grimes tried unsuccessfully 
not to look like the proverbial cat 
with a canary in his digestive organs. 

Shortly all the contestants had ex- 
changed their respective papers. Es- 
crow Officer was in possession of the 
iuel necessary to fire the Title Com- 
pany’s gigantic engines. Engines, the 
product of which would enable each 
new grantee to sleep peacefully 
knowing that the Title Company 
and its men at arms were on guard 
to protect him against the attack of 
every adverse claimant, no matter 
how vivid the color of his title. 

The players leaned back in thei 
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chairs well satisfied with their labors 
-that is, all but Mrs. Black, who 
made a mental vow to get even with 
that Sue Grimes if it was the last 
thing she did on earth. 

At this point some psychic in- 
fluence forced on Mrs. Grime’s mind 
her husband’s words “tax implica- 
tien’. An irresistible impulse stimu- 
lated by her triumph in the fixture 
deal forced from her lips the follow- 
ing, “I wonder what the tax impli- 
cations are of all this?” 

At this remark a hush fell over the 
assembly. 

Tax Counsel smiled indulgently 
for the first time since the unfortu- 
nate fixture affair. A gleam came 
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into his eye. Now he was again on 
his home grounds! This was his dish! 
rhe helpless closers could not choose 
but hear him. 

Said he, “Each transaction stands 
on its own bottom.” 

After a respectful silence, Mrs. 
Grimes’ inquiring mind began to as- 
sert itself, and she said, “Tax Coun- 
sel, just how does one stand on one’s 
own bottom? It sounds as though it 
might be difficult except for a con- 
tortionist.” 

“Well”, he’ said, 
other way of saying each sale de- 
pends on its own facts.” 

“Oh”, she said, “I see.” But the 
idea of Tax Counsel and Mrs. Black 
trying to stand on their bottoms con- 
tinued to intrigue her. She leaned 
over to George and guardedly whis- 
pered, “I'll bet several people could 
stand on Jean Black’s bottom.” 


“that’s just an- 


At this point Tax Counsel] said in 
his best Revenue Code manner, “Per- 
haps you would like to have me ex- 
plain this to all of you”, and without 
waiting for an answer, opened a copy 
of the Code with the reverence of 
an ordained minister opening the 
Book of Common Prayer. He ap- 
peared anxious to retrieve himself 
after being embarrassed by Mrs. 
Grimes and her fixture. 

Like the Ancient Mariner 
the audience with a glittering eye 
which plainly said, “Try and stop 
me”, drew a long breath and gave 
forth with the following: “Under 
special rules, gain on the sale of 
residence is not taxed if the proceeds 
are invested in a new residence. 
Commissions, selling expenses and 
fixing up expenses are taken into ac- 
count in determining the ‘adjusted 
sales price’. ‘Fixing up expense’ is 
the cost of work to fix up a place 
for sale. Such work must be_ per- 
formed not more than ninety days 
before the sale and must be paid for 
within thirty days.” 


, he fixed 


Black, 
did you have any fixing up expense? 
That is, money spent on your house 
to make it easier to sell?” 


“Now”, he continued, “Mr 


“Well,” he answered after a pause, 
“ves, when we found the Grimeses 
were warming up on the deal we 
papered four of the rooms to cover 
up the cracked plaster, we filled up 
some rather nasty ruts in the drive- 
way and painted out some stains on 
the woodwork.” 


“Well of all things!”” thought Mrs. 
Grimes. “Jean Black put him up to 
that. Jack Black wouldn’t do it him- 
self. Why he’s so conscientious he 
wouldn’t concede himself a six-inch 
putt even if he was playing alone.” 

Mrs. Black glared at her spouse 
with a wait-till-I-get-you-home look 
in her eye. 

Tax Counsel, 
“that'll qualify provided you have 
paid for it.” 

Mr. Black turned to Mrs. 
saying 


“Yes,” pronounced 


Black 
“Jean, I gave you the money 
to pay the bill. I suppose you paid 
it, didn’t you?” 

“No,” she said somewhat defiantly, 
“I didn’t. So what?” 

“Well”, 
can't claim it as a fix-up expense 
because the work wasn’t paid for 
within thirty days after completion.” 

Mrs. Black was now really fit to 
be tied and glared at Tax Counsel 
indicating that she held him defi- 
nitely responsible for the 


said Tax Counsel, “you 


whole 
affair. 

Mrs. Grimes was thoroughly en- 
joying herself, but thought a light 
touch was indicated at this point. 

Said she, 
expense.” 

“What was that?” 
Counsel. 


“I had some fixing-up 
asked Tax 


“Well, I fixed myself up just for 
this party. I bought this new hat. 
Don’t I get some credit somewhere 
for that? Don’t you think it does 


something for me?”, she asked. 


ORIGINAL 
LITHOGRAPHS 














om 

HIS HONOR 
They portray attorneys in courtroom scenes— 
arguing, rebutting, objecting, cross-examining, 
conferring with His Honor, accepting congratu- 
lations after the verdict. Created by one of 
America’s best-known artists, William Gropper, 
whose paintings hang in the top name mu- 
seumns in this country and Europe. Ail nine 
original lithographs in two colors, 10 x 14, ready 
for framing, priced low at $10. Money back 
guarantee if not satisfied. Edition is limited. 
Send check today to ART EDITIONS, Dept. B, 
137 East 25 Street, New York 10, N. Y. 





Immediately six female eyes fell 
upon the defenseless hat with the 
savageness of a terrier shaking a fat 
rat. So thoroughly did they stare it 
to pieces that Mrs. Grimes felt it 
must look like one of those straw 
hats farmers put on their horses in 
the summer—the kind the horses ears 
stick through. Instinctively she knew 
they were thinking “In order to ‘fix- 
up’, that gal, something much more 
radical than a hat is needed!” If 
anyone of them had been respon- 
sible for fixing her up they would 
start with some fundamental im- 
provements in her anatomy—perhaps 
a good face lift or two 

Mrs. Grimes was sorry she had let 
down her guard. She should have 
known better, she thought, than to 
open herself up to this vicious rab- 
bit punching. 


At this juncture Tax Counsel in 
a last-stand effort to impress his cli- 
ents, said “Perhaps I could clarify 
this whole matter for everyone if 
1 read you the law on the subject.” 

“Oh, brother,” 
Grimes, 


thought Mrs. 
“Now we're really in for 
some Taxmanship.” 

Thereupon Tax Counsel intoned: 
“Where the purchase of a new resi- 
dence results, under Subsection (a) 
or under Section 112(n) of the In- 
ternal Revenue Code of 1939, in the 
non-recognition of gain on the sale 
of an old residence, in determining 
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the adjusted basis of the new resi- 
dence as of any time following the 
sale of the old residence, the adjust- 
ments to basis shall include a reduc- 
tion by an amount equal to the 
amount of the gain not so recognized 
on the sale of the old residence. For 
this purpose, the amount of the gain 
not so recognized on the sale of the 
old residence includes only so much 
of such gain as is not recognized by 
reason of the cost, up to such time, 
of purchasing the new residence.” 

A short pause ensued, during 
which Mrs. Grimes by a rapid sur- 
vey of the stupefied faces of the en- 
tire audience, concluded that she was 
not the only one present who hadn't 
the foggiest notion of what the au- 
thors of the foregoing text were talk- 
ing about. She doubted if they did 
either, but concluded it would be 
only decent to give Tax Counsel his 
day in court, so she said ““Tax Coun- 
sel, I wonder if you could tell in 
your own words the meaning of what 
you have just read?” 

He hesitated momentarily, opened 
his mouth a couple of times and fi- 
nally said, “I’m sorry, Mrs. Grimes, 
but I don’t believe I can.” 

“Why not?” she asked with some 
surprise. 

“Because”, he said, as though con- 
fessing to some foul murder, “I really 
wasn’t listening!” 

The embarrassed silence which 
followed was eventually broken by 
what might be called a slight change 
in conversational direction. Still 
smarting over the lamp fiasco, Mrs. 
Black announced, “If that lamp is 
what you call a fixture, then I claim 
our deep freeze in the basement is a 
fixture. I’m certainly going to get 
paid for it.” 

Everyone stared at her for an 
instant. 

“Mrs. Black”, said the Tax Counsel 
in his best Taxmanship manner, “I 
don’t think you understand what 


you are saying. That’s a declaration 
against interest.” 

“I know very well what I’m say- 
ing’, she snapped. “You stay out of 
this. You messed up the lamp situa- 
tion and plenty. I'll handle this one 
myself and I’m going to get paid.” 

Mrs. Grimes began to feel sorry 
for Mrs. Black and thought it would 
really be too mean to take advan- 
tage of her ignorance of the law. 
She had heard somewhere that “ig- 
norance of the law excuseth no 
man”, so she turned to her in a con- 
ciliatory manner and said, “Jean, 
you shouldn’t really claim that’s a 
fixture because it will be included 
in the price of the house. We'll get 
it without paying anything addi- 
tional. Now I'll make one of those 
declarations against interest. You are 
right. We should pay for it. I have 
seen it and it isn’t a fixture. It’s 
just standing on the floor. It’s not 
fastened to it.” 

“Yes, I know, but how am I going 
to get it out of the basement?” asked 
Mrs. Black. 

“I really don’t think you can. We 
already have one or I'd buy it in a 
second”, she said. Then turning to 
Mrs. Goodrich, she asked, “Blanche, 
do you have a deep freeze?” 

“No, we don't”, she answered. 

“Would you like to buy ours?”’ she 
asked. 

“No”, said Mr. Goodrich prompt- 
ly. 

“Yes”, said Mrs. Goodrich just as 
promptly and with much more firm- 
ness. “‘How much do you want for 
it?” 

“Well”, said Mrs. Grimes, “the 
man from the electric shop offered 
me $150 for it. I didn’t think that 
was enough but if Jean will sell me 
hers for that, I'll sell you ours.” 

“I suppose it’s worth more than 
that, but yes, I'll be glad to do it”, 
answered Mrs. Black. 

“Well, then”, she said to Mrs. 
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Goodrich. “Blanche, you just pay 
Jean $150.” 

“But I’m not buying hers—I want 
yours.” 

“Its all the same”, explained Mrs. 
Grimes. “You owe me $150 and I 
owe Jean $150, so you just pay Jean 
and we'll all be square.” Turning to 
George, she said, “I'll bet you law- 
yers have a name for a three cor- 
nered deal like that.” 

“Yes,” he said, “we have. It’s a 
novation.” 

“Novation?” she repeated, “what 
a quaint word. Why do they call it 
a novation?” 

“Well,” said George, “you remem- 
ber Mark Twain’s explanation of 
how the giraffe got his name?’ 

“No, I don’t”, she answered. 

“Well,” he said, “an animal hap- 
pened to come along that looked like 
a giraffe, so somebody said ‘Let's call 
it a giraffe.’ I suppose these three- 
cornered deals look like a novation 
so they decided to call it that.” 

“You know, Sue”, said Mrs. Black 
with a friendly ring in her voice, 
“the next time I need a lawyer I'm 
going to get you. If you’d been my 
lawyer you'd never have gotten that 
rusty, beaten up old lamp away from 
me. 

With that they both looked at Tax 
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Counsel and laughed disconcerting- 
ly. 

“And by the way, Sue” she con- 
tinued, “now that we are friends 
again I just hope you can make that 
lamp work. We never could.” 

This robbed Mrs. Grimes of some 
of the pleasure of her triumph, but 
she rallied quickly, saying, “I’m sure 
Fred can fix it. He has an F.LY. 
Degree from M.I.T.” 

“I have?” exclaimed Mr. Grimes 
in some surprise. “And just what is 
an F.1.Y. degree?” 

“Fix It Yourself” she answered in 
a tone of voice implying that she 
was a little ashamed of her husband's 
ignorance of these academic matters. 

As Mrs. Grimes sat quietly waiting 
for the next play to get in motion, 
she glanced casually at the pile of 
papers on Escrow Officer’s desk. The 
top one she noted was a document 
called “warranty deed” and named 
as grantors, John Black and Jean 
Black, his wife. “This must be the 
paper giving us the Blacks’ house”, 
she thought. So she picked it up for 
closer examination. 

After a brief inspection, she turned 
to Tax Counsel and in her most in- 
gratiating manner, said, “Tax Coun- 
sel, may I ask you a question?” 

“Why certainly, Mrs. Grimes”, he 
replied, pleased at having been sin- 
gled out for attention. 

“Why did they make me sign the 
deed giving our house to the Good- 
riches if Jean Black doesn’t have to 
sign the one giving their house to 
us?” she asked. 

“She does have to. You'll find her 
signature at the bottom under Mr. 


Insanity and the Criminal Law 
(Continued from page 796) 

We must avoid the rigidity which 
precludes inquiry, which shuts out 
light and insists on concepts that are 
at odds with things known and ac- 
knowledged not only by the medical 


Black’s. Here, let me show you”, he 
said, taking the deed from her. 

After a scowling look at the 
offending document, he - said 
in a this-is-the-straw-that-breaks-the- 
camel’s-back tone of voice, “Gentle- 
men, I’m sorry, but unfortunately 
she’s right again! Someone forgot to 
have Mrs. Black sign.” 

During the ensuing embarrassed 
silence, George and Escrow Officer 
verified the correctness of Mrs. 
Grimes’ latest contribution to the 
proceeding. 

Just to put them at their ease 
again, Mrs. Grimes with the gra- 
ciousness of an indulgent queen par- 
doning a wayward subject, said, “Of 
course, I know the mistake would 
have been noticed sometime, but I 
thought it just as well to correct it 
before recording, if that is what you 
do with a deed.” 

At this point no one seemed to 
know how to end the party. No one 
wanted to be the first to leave for 
fear of what others would say about 
him. Finally Mrs. Grimes, realizing 
that her conduct had been above re- 
proach, stood up and said in a plead- 
ing way, “Fred and George, my faith- 
ful teammates, ma’s tuckered out. I 
can’t take it any more. Carry me to 
the bench and send in a fresh team.” 

With that, she walked out followed 
by her teammates. As they reached 
the hall George slipped his arm 
through hers and said, “Portia, let’s 
hang out our shingle ‘Grimes and 
Fry’ specializing in closing, fixtures 
and novations, with no attention 
paid to tax consequences. I'll do the 
book work and you sneak around 


profession but by all informed men. 
The 


medical witnesses to testify in terms 


McNaghten rule requires 
that to them are artificial and con- 
fining. A doctor can offer expert 
judgment when he talks of illness, 
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and get the evidence.” 

“How charming”, she said, “I've 
always wanted to be a senior part- 
ner. I hear the junior partners do 
all the work. I'll be a realtoress on 
the side and drag in the commissions 
like old man Barnum. Fred, I'll nev- 
er have to ask you for money again.” 
“Oh yeah!” exclaimed her husband. 

As they reached the ground floor 
a neighboring clock struck the hour 
of twelve. “Thank God,” said Mr. 
Grimes, “the sun’s over the yard 
arm.” Whereupon he led his spouse 
into the nearest bar. 

“Bert”, he said, “give us a couple 
of shots of escrow on the rocks with- 
out any tax consequences.” Then 
turning to Mrs. Grimes, he said, 
“You know, you did such a good 
job of keeping quiet and letting 
George and me do all the talking 
that I’m going to give you a prize. 
Go and buy yourself a leopard skin 
coat to match your escrow hat.” 

With a Mona Lisa smile playing 
about her lips, Mrs. Grimes said, 
“Thanks, thanks very much—Solo- 
mon.” 


like. 
When he is forced to adopt the vo- 


disease, symptoms and _ the 
cabulary of morality and ethics, he 
is speaking in what to him is a for- 
eign language and in an area in 


which he claims no expertness. If 
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the wrong questions are asked, it 
should surprise no one if wrong an- 
swers are given. Is it not preferable 
to permit the medical witnesses suf- 
ficient latitude to describe the con- 
dition and express their findings in 
terms they consider significant and 
meaningful? 

The American Law Institute is 
considering the proposed Model Pe- 
nal Code, which submits several al- 
ternative provisions concerning men- 
tal disease or defect as excluding re- 
sponsibility. Three different formula- 
tions have been presented. The first 
declares that “a person is not respon- 
sible for criminal conduct if... he 
lacks substantial capacity either to 
appreciate the criminality of his con- 
duct or to conform his conduct to the 
requirements of law”.?? 

Another stresses “capacity either 
to appreciate the criminality of his 
conduct or to conform his conduct 
to the requirements of law is so sub- 
stantially impaired that he cannot 
justly be held responsible”.2* Note 
that the ultimate question to be de- 
termined by the jury is whether the 
accused can justly be held responsi- 
ble for his act. 

The third formulation emphasizes 
capacity to appreciate punishment 
as a restraining influence.*4 

I should consider it unprofitable 
to burden you with the minutiae of 
the arguments pro and con that have 
been advanced concerning these sev- 
eral versions. The debate seems to 
reveal a greater degree of accord 
than of actual disharmony. All seem 
to be agreed that McNaghten is ob- 
solete. All are agreed that there are 
conditions, recognized as disease or 
defect, which in good morals should 
excuse the afflicted one from crimi- 
nal responsibility. All concur that not 


every mental abnormality should be 
deemed sufficient to relieve of re- 
sponsibility. Imposture and evasion 
must be prevented in the interest of 
society. All are likewise agreed that 
a person who has committed a crim- 
inal act and is found not guilty by 
reason of insanity should be put in 
detention and remain there as long 
as necessary to protect society. Where 
to draw the line between what is and 
what is not sufficient evidence of in- 
sanity is a matter of judgment in the 
particular case; it cannot be de- 
scribed with precision in advance. 
Saying that the disease must be “seri- 
ous” as some insist, would not 
achieve the hoped for certainty, for 
such terms are themselves inexact. 

The same observation may be 
made with respect to the suggestion 
that the defendant should be deemed 
responsible if he has the capacity 
to respond to a single influence, 
namely, the threat of punishment. 
Psychiatrists of great eminence have 
declared that this is too difficult to 
isolate for psychiatric judgment. 
Moreover, this again singles out one 
factor and exalts it to a special legal 
status, when the problem needs to be 
considered as a whole in the light of 
all the circumstances. 

In the comments accompanying 
the American Law Institute draft of 
a penal code, it is recommended that 
the concept of mental disease or 
defect should exclude “the case of 
the so-called ‘psychopathic personali- 
ty’”’.2° This proposed exclusion rests 
on the assertion that “psychopathy 
‘is a statistical abnormality; that is 
to say, the psychopath differs from a 
normal person only quantitatively or 
in degree, not qualitatively; and the 
diagnosis of psychopathic personality 
does not carry with it any explana- 
tion of the causes of the abnormali- 
ty’. To me, with all deference, this 
is unconvincing. The New Hamp- 
shire or Durham approach seems 
preferable. It makes the causes of ab- 
normality matters of fact for the ju- 
ries to determine in each case upon 
the basis of explanations furnished 
them by the psychiatric expert wit- 
nesses. Dr. Overholser of St. Eliza- 
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beth’s has said that “psychopathic 
personality” is a wastebasket classifi- 
cation. The very term is used in the 
profession in different senses to de- 
scribe different things. Therefore, it 
is unwise to provide a blanket exclu- 
sion or blanket inclusion of that 
particular characterization. Indeed, 
in the official nomenclature of the 
American Psychiatric Association, 
the very term has been dropped as 
meaningless. 

Many pyromaniacs or kleptomani- 
acs would probably be held respon- 
sible under this Institute proposal, 
since they are frequently termed “no 
more than psychopathic personali- 
ties”. Many psychiatric authorities 
think these cases are obsessive-com- 
pulsive neurotics. Those suffering 
from these diseases may well not be 
psychotic; yet, by common agree- 
ment they often lack that degree of 
integration which is necessary for 
legal responsibility. I suspect that 
there will be a tendency here first to 
make a judgment as to what is the 
wise and fair disposition of the in- 
dividual case and then to announce 
a classification accordingly, and not 
the other way about. Attempting to 
categorize cases as a matter of law 
according to these vague distinctions 
would only complicate the difficulty. 
Not an unbending rule, but enlight- 
ened understanding of the special 
facts of each case should be our aim, 
especially where there is a broad twi- 
light zone, 

I confess to a feeling that the nice- 
ties of these several verbalizations by 
the Institute or by courts will escape 
the jury. Any of these variations, if 
adopted, will probably result in 
something not very different from 
what the Court of Appeals for the 
District of Columbia Circuit de- 
clared as the law, when it stated: 

It was the jury’s function to deter- 
mine from all the evidence, includ- 
ing the expert testimony, not only 
whether appellant suffered from an 


abnormal mental condition, but also 
whether the nature and extent of an 





22. American Law Institute, Model Penal 
Cede, Tentative Draft No. 4, Sec. 4.01 (1955) 

23. Ibid., alternative formulations of Sec. 
4.01. 

24. Id. 

25. Ibid., Comments Sec. 4.01, page 160. 
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condition . . . was such as to relieve 

him of criminal responsibility under 

the standards then prevailing.?6 

But whichever formulation is ac- 
cepted, it is an advance because it 
allows the jury to receive more light. 
The testimony presented to them will 
be cast in terms that are meaningful 
to the witnesses and that can be more 
amply explained. 

Much of the reluctance to change 
the McNaghten rule is doubtless oc- 
casioned by the fear that if the cri- 
teria for determining insanity are 
broadened, instances may multiply 
of violators escaping punishment 
and being released after a brief de- 
tention in a mental institution. The 
court in Durham was not unmindful 
of the apprehension. It pointed out 
that an accused who is acquitted by 
reason of insanity is presumed to be 
insane and may be committed under 
the D.C. Statute for an indefinite 
period. The court recommended that 
trial courts invoke this commitment 
procedure “so that the accused may 
be confined. as long as ‘the public 
safety and [his] welfare’ re- 
quire”.*7 This is also the insistence 
of the American Law Institute pro- 
posals. 

Let us look at a typical case. An 
accused is found incompetent to 
stand trial; that is, he cannot fully 
understand the charge against him 
and assist in his defense. He is com- 
mitted and after a period of con- 
finement is certified competent to 
stand trial. If upon trial he is found 
not guilty by reason of insanity at 
the time of the offense, he is not 
necessarily entitled to release. The 
inquiry into mental competency to 
stand trial and assist in one’s defense 
is not the same as either the question 
of criminal responsibility or whether 
he may safely be permitted at large 
after acquittal. 

So experienced an authority as Dr. 
Manfred Guttmacher, Chief Medical 


Officer of the Supreme Bench of 
Baltimore City assures us that 
. the truth of the matter is that 
the finding “not guilty by reason of 
insanity” has not resulted in the pre- 
mature release of offenders into the 
community. Dr. Wm. Alanson White 
made a study many years ago show- 
ing that, on the average, perpetrators 
of homicide committed to institutions 
for the insane spent more time in 
confinement than those sentenced to 
penal institutions. 

No restatement of the rule will 
revolutionize the practical operation 
of the criminal courts in dealing 
with mental illness as a defense. The 
change which is under consideration 
will not spell ruin to law enforce- 
ment; neither will it bring salvation. 
Juries will doubtless continue to 
bring to bear their unscientific no- 
tions upon the scientific testimony 
that has been adduced before them. 
This is not an unmixed calamity, 
for juries often find ways, sometimes 
with the benign acquiescence of 
judges, to mitigate rigidities and ab- 
surdities in the law; juries, who are 
not very different from judges in 
this respect, will still tend to reflect 
the community sense of justice which 
courts cannot wholly ignore in main- 
taining public order. The restate- 
ment will not of itself eliminate from 
the courtroom unseemly conflicts be- 
tween experts. This is a separate 
problem, but these conflicts will at 
least relate to things that are genuine 
and not fictitious. 

There is no reason to fear that the 
proposed change will so relax the 
law as to weaken its sanctions or its 
deterrent influence. After all, com- 
mitment to a hospital for the insane 
for an indefinite period is no more 
inviting a prospect than a fixed term 
in jail. It is no soft and coddling 
disposition. Durham is a case in 
point. Having been declared mental- 
ly incompetent to stand trial and as- 
sist in his own defense, he was com- 
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mitted to a mental hospital. There 
is reason to believe that as a result of 
several years of treatment there he 
may be cured. If so, society's needs 
will have been better met than by 
any prison sentence, long or short. 

Which offers greater protection to 
society—detention and treatment in 
a hospital, and ultimately a medical 
judgment that the person is not like- 
ly to offend again; or a penitentiary 
warden’s certificate that the prisoner 
has served his sentence and been dis- 
charged regardless of his medical 
condition? It must be remembered 
that prison terms do expire and pris- 
oners are released. Such release gives 
no assurance whatever of safety to 
the community. Statistics of recidi- 
vism may well temper our faith in 
the prison system. Detention and 
treatment of sick people rather than 
holding them to full accountability 
comports with our traditional con- 
cept of the dignity of the individual. 
It takes into due account the public 
safety and fully vindicates the proper 
interests of public justice. Let us give 
the new rule a chance; and as we 
gain in wisdom from experience nec- 
essary refinements and revisions in 
practice can be made. 

I conclude by suggesting that there 
is need for continuing research to en- 
large the resources of knowledge in 
the problems of mental health and 
behavior, and for changes in court 
procedures as well as in the substance 
of the law. Means must be found to 
bring the legal and medical profes- 
sions together on common ground. 
If psychiatry is to provide maximum 
guidance and assistance to juries, 
psychiatric witnesses must learn to 
avoid technical jargon which baffles 
laymen. We need better institutional 
facilities—perhaps of a more special- 
ized character—to deal with the crim- 
inally insane and those who may be 
prevented by timely help from be- 
coming such. Lawyers who feel a 
concern for improvements in legal 
procedures and in public justice have 
important work in their respective 
communities. 





26. Stewart v. United States, 214 F. 2d 879, 
882 (C.A.D.C. 1954). 
27. 214 F. 2d at 876, fn. 57. 
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porter, Ist & 2nd series, all buckram, Federal 
Reporter all buckram, Southwestern Reporter 
First Series, all buckram, U.S. Reports Law 
Edition, Fletcher Corporations to date, Cyclo- 
pedia Federal Procedure to date. Many other 
texts. Box 558-8. 


WANTED BY LAW FIRM: FEDERAL RE- 

porter lst and 2nd series; Federal Supplement; 
West’s Federal Digest, in good condition. Box 
58-9. 











Copy should reach us by the first day of the 
month preceding month of issue. Allow two 
extra words for box number. Address alli 
replies to blind ads in care of AMERICAN 
BAR ASSOCIATION JOURNAL, 1/55 East Sixtieth 
Street, Chicago 37, Illinois. 


BOOKS 
BAYOU BOOK COMPANY—LAW BOOKS, 


used and new. Miscellany. Send wants. Box 
2423, Baton Rouge, Louisiana. 











EVERYTHING 1N LAW BUOUKS, George tT. 
Bisex. Co., Philadelphia 6, Pa. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert Cited 
by John Henry Wigmore, 368 Pages, 250 Illus- 
trations. Price $5.00. J. V. Haring & J. H. 
Hagine, 15 Park Row, New York 38, N. Y. 


LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Free Catalogue. lrvinc Korus, 51642 Main St., 
Vancouver, Washington. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ment, Second Edition,” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Also “Questioned Docu- 
ment Problems, Second Edition,” 546 Pages, $8.50 
delivered. Atsert Oszporn, 233 Broadway, New 
York 7, New York. 


LAW BOOKS BOUGHT AND SOLD: COM- 

plete libraries and single sets. Cecit Sxir- 
worTH, 306 West ist Street, Los Angeles 12, 
Calitornia. 


WRITE US FOR YOUR TEXT BOOK 
needs. Good used law books bought, sold and ex- 
changed. (In b 47 years.) THe Harrison 


Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 


LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa Law 
Liprary AppraisaL Association, 538 South Dear- 
born St., Chicago 5, Illinois. 


THOMAS LAW BOOK COMPANY PUB- 

lisher, Dealers, Importers. We Sell, We Buy, 
We Exchange. Incorporated 1885. 209 N. 3rd, 
St. Louis 2, Mo. 


USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Cuartor’s Boox Store, Baton Rouge 2, Louisiana. 


LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete sets 
or odd volumes—U. S. Supreme Cou-t Reports 
complete. Law Edition.—U. S. Supreme Court 
Reports, Official Single Volume edition complete. 
—Supreme Court Reporter, complete. ALSO, the 
following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need—Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 


UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationa, Law 
Book Company, 1110—13th St., N. W. Wash- 
ington, D. C. 



































WE ARE INTERESTED IN OBTAINING 

the following back issues of the American 
Bar Association Journal for which we will pay 
75¢ a copy and postage: April 1915; July, 
October 1916; April 1919; October 1920; Jan- 
uary, September 1921; October, November 1922; 
August 1924; February, March, August, Sep- 
tember 1926; February, March 1927; October 
1928; May 1929; January 1931; November 1933; 
November 1934; August 1935; September, Octo- 
ber 1939. AmerIcAN Bar ASSOCIATION JOURNAL, 
1155 East 60th Street, Chicago 37, Lllinois. 





HANDWRITING EXPERTS 


M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone Atlantic 1-1911. 








MISCELLANEOUS 


LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
considered. New authors welcomed. Write for 
Free Booklet LX, Vantage Press, 120 West 3i1st 
Street, New York. 


VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals 
prepared for gift and estate tax purposes, 
sales mergers, recapitalization, ete. A back- 
ground of effective cooperation with attor- 
neys, accountants, executors, and financial 
institutions. Write for free brochure. Man- 
AGEMENT PLANNING, INc., 192 Nassau Street, 
Princeton, New Jersey. 


CHANCE OF A LIFETIME! REMINGTON 

noiseless typewriter. Modern Streamline De- 
sign—Latest Features—Original black finish. 
Guaranteed, reconditioned. Same machine now 
being sold new for $254.00. Our special price 
only $69.50. Circular on request. Urizity Sup- 
pty Co., Office Machine Dept., 641 W. Lake 
St., Chicago 6, Illinois, Department F. 
OFFICE SPACE IN WASHINGTON, D. C. 

Established practitioner with home office in 
New York has large furnished and carpeted 
room in Washington, D. C. for lease. Washing- 
ton’s mewest and finest air-conditioned office 
building. Subtenant required to furnish refer- 
ences and show membership in A.B.A. $150.00 
per month; switchboard secretarial service in- 
cluded. Two-year sublease. Six months’ advance 
rent required if novice. Apply Box 5S-10. 

















POSITIONS WANTED 





CHARLES SCOTT, DOCUMENT EXAMIN- 
er. Author; “Photographic Evidence’. Written 
opinions all handwriting and typewriting ques- 
tions. Fully equipped laboratory. Qualitied wit- 
ness. Nationwide experience. Commerce Trust 
Building, Kansas City, Missouri. Telephones: Of- 
fice—Victor 8540, residence—Nlagara 3246. 


ATTORNEY—CPA (MASS.), 33, SEEKS OP- 
portunity with firm or corporation. Experience 
all phases taxation and accounting. Box 5S-1. 
TAX ATTORNEY—SEVEN YEARS’ INTEN- 
sive federal tax experience, Government and 
large Eastern firm, excellent record, seeks re- 
location, corporation or firm. Box 5S-2. 








BEN GARCIA, EXAMINER OF ALL CLASS- 

es of questioned handwriting and typewriting. 
Qualified expert; State and Federal Courts. 13 
years ot experience. 805 E. & C. Building, Den- 
ver, Colorado, Phone: AComa 2-1729. 


LINTON GODOWN, MEMPHIS. EXAMINER 

handwriting, typewriting, inks, alterations. Ex- 
perienced qualified witness. Manhattan Bank Bldg. 
8-4321. 


DR. WILMER SOUDER, CONSULTANT. 
Member: American Society Questioned Docu- 
ment Examiners. REPORTS, EXHIBITS, TES- 
TIMUONY, 30 Years’ experience in State and 
Federal Courts, 3503 Morrison St., N. W., Wash- 
ington 15, D. C. Phone: WOodley 6-3050. 


KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


GEORGE G. SWETT, ST. LOUIS, MIS- 

souri, 14 South Central (5) Telephone: PArk- 
view 5-9394, Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
iners. 


HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 1-6704 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Comp d laboratory 
for handling all types of decuniat problems. Mem- 
ber American Academy of Forensic Sciences and 
International Association for Identification. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 


LAW BOOKS USED AND NEW—BOUGHT, 

sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence. Corpus 
Juris Secundum. U. C. A., Digests, all text 
books, etc. Appraisals free. R. V. Boyle, Law 
Booxs, Leonhardt Building, Oklahoma City 2, 
Oklahoma. 


























880 American Bar Association Journal 


ATTORNEY, LL.B. HARVARD, GOVERN- 
ment contracts expert; 8 years’ background 
includes Hoover Commission, 2 years’ private 
practice, high level Government positions; seeks 
challenging position with corporation, firm, in- 
dustry association. Age 36. Married. Complete 
resume on request. Box 5S-3. 
TRIAL LAWYER—36—DESIRES TO RE- 
locate with firm in South. Nine years’ general 
trial and labor experience. Box 5S-4, 


ATTORNEY, YOUNG, CUM LAUDE, EX- 

perienced general practice, government con- 
tracts. Business administration, corporate finance 
background. Seeks position with corporation. Will 
relocate. Box 5S-5. 


TAX ATTORNEY, 37, INTERNAL REVE- 

nue experience includes: 3 years drafting leg- 
islation and regulations; 4 years valuing unlisted 
securities. Desires law firm association. Box 5S-6. 
ATTORNEY—AGE 33. B.S. IN ECONOMICS 

from Ivy League University. L.L.B. and ad- 
mitted to Connecticut bar 1949. Six years of 
diversified private practice but interests still lie 
in field of business and economics. Seeks af- 
filiation with legal department of dynamic cor- 
poration where ability and initiative count. Con- 
necticut or New England preferred but not man- 
datory. Box 5S-7. 

















ROBES 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentirzy & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 








SHORTHAND AND 
STENOTYPE REPORTING 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan- 
cery Building, 564 Market Street. References: 
local bench and bar. 








SANSOM COURT STENOS., 154 NASSAU 

St., New York 38, N.Y. XsBT .. . Examina- 
tions Before Trial. Free hearing rooms .. . air- 
conditioned. IT’S SO EASY TO RECOMMEND 
US TODAY!!! You couldn't do a greater favor 
for your lawyer friends. Simply dial BE 3-3381 
.. + and you will get an EXPERT COURT RE- 
PORTER . .. on quick notice. 
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IT ALL ADDS UP TO— 


A\meRican _JURISPRU DENCE 


Your first source of information and search—a complete 
time-saving text statement of the law. The American 
Jurisprudence General Index provides over half-a-million 
fact word leads to every part of the text. 


Write to either publisher for complete information. 


LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 
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